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DEPARTMENT OF AGRICULTURE

Food and Nutrition Service

7 CFR Part 210
RIN 0584-AE11

National School Lunch Program:
School Food Service Account Revenue
Amendments Related to the Healthy,
Hunger-Free Kids Act of 2010

AGENCY: Food and Nutrition Service,
USDA.

ACTION: Interim rule.

SUMMARY: This rule amends National
School Lunch Program (NSLP)
regulations to conform to requirements
contained in the Healthy, Hunger-Free
Kids Act of 2010 (Pub. L. 111-296)
regarding equity in school lunch pricing
and revenue from nonprogram foods
sold in schools. This rule requires
school food authorities (SFAs)
participating in the NSLP to provide the
same level of financial support for
lunches served to students who are not
eligible for free or reduced price lunches
as is provided for lunches served to
students eligible for free lunches. This
rule also requires that all food sold in

a school and purchased with funds from
the nonprofit school food service
account, other than meals and
supplements reimbursed by the
Department of Agriculture, must
generate revenue at least equal to the
cost of such foods.

DATES: Effective date: This rule is
effective on July 1, 2011.

Comment dates: Comments on rule
provisions: Mailed comments on the
provisions in this rule must be
postmarked on or before September 15,
2011; e-mailed or faxed comments must
be submitted by 11:59 p.m. on
September 15, 2011; and hand-delivered
comments must be received by 5 p.m.
September 15, 2011 to be assured of
consideration.

Comments on Paperwork Reduction
Act requirements: Comments on the
information collection requirements
associated with this rule must be
received by August 16, 2011.
ADDRESSES: The Food and Nutrition
Service (FNS) invites interested persons
to submit comments on this interim
rule. Comments may be submitted by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
online instructions for submitting
comments.

e Fax:(703) 305—2879, attention Julie
Brewer.

e Mail: Julie Brewer, Chief, Policy
and Program Development Branch,
Child Nutrition Division, Food and
Nutrition Service, Department of
Agriculture, 3101 Park Center Drive,
Room 640, Alexandria, Virginia 22302—
1594.

e Hand Delivery or Courier: Deliver
comments to 3101 Park Center Drive,
Room 640, Alexandria, Virginia 22302—
1594, during normal business hours of
8:30 a.m.—5 p.m.

All submissions received in response
to this interim rule will be included in
the record and will be available to the
public. Please be advised that the
substance of the comments and the
identity of the individuals or entities
submitting comments will be subject to
public disclosure. FNS may also make
the comments publicly available by
posting a copy of all comments on
http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: Julie
Brewer, Chief, Policy and Program
Development Branch, Child Nutrition
Division, Food and Nutrition Service,
3101 Park Center Drive, Alexandria,
Virginia 22302, or by telephone at (703)
305-2590.

SUPPLEMENTARY INFORMATION:
I. Discussion of Interim Rule

This interim rule promulgates the
provisions from sections 205 and 206 of
Public Law 111-296, the Healthy,
Hunger-Free Kids Act of 2010 (the Act).
Section 205 amended section 12 of the
Richard B. Russell National School
Lunch Act (NSLA) (42 U.S.C. 1760) by
adding a new subsection (p), ‘“Price for
a Paid Lunch” which addresses, for the
first time, requirements for SFAs in
establishing prices for paid
reimbursable lunches (hereinafter called
paid lunches). The amendments made

by Section 205 provide SFAs with some
flexibility in phasing-in any increases in
paid lunch prices and in using non-
Federal funds to supplement paid lunch
revenue to enable them to maintain
lower prices for paid lunches. There is
also a requirement in section 205
requiring the Department of Agriculture
(USDA) to establish procedures to
annually collect and publish the paid
lunch prices charged by SFAs. These
provisions do not apply to the revenue
from or prices charged for either
afterschool snacks or for school
breakfasts offered in 7 CFR part 220.

Section 206 of Public Law 111-296
amended section 12 of the NSLA by
adding a paragraph (q), “Nonprogram
Food Sales.” This provision addresses
food sold in schools outside of
reimbursable meals and meal
supplements, which is purchased with
funds from the nonprofit school food
service account. Included are foods sold
in competition with the reimbursable
meal programs as provided in section 10
of the Child Nutrition Act (42 U.S.C.
1779). The law now requires that the
proportion of total school food service
revenue provided by the sale of
nonprogram foods to the total revenue
of the school food service account be
equal to or greater than the proportion
of total food costs associated with
obtaining nonprogram foods to the total
costs associated with obtaining program
and nonprogram foods from the
account.

FNS currently has no regulatory
requirements regarding pricing of paid
lunches, the amount of revenue
generated by paid lunches or on the
revenue generated by selling
nonprogram foods. Following is a
discussion of the Act’s provisions and
the conforming regulatory amendments
being made in response. In addition to
this interim rule, USDA will issue
guidance and provide technical
assistance as needed to assist SFAs and
State agencies in complying with these
new provisions.

Reimbursement Levels

There are three levels of Federal cash
reimbursement for lunches, breakfasts,
and meal supplements served to
children in schools that participate in
the NSLP and the School Breakfast
Program (SBP). Schools receive the
highest amount of reimbursement for
meals served to students certified
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eligible for free meals, a lesser amount
of reimbursement for students certified
eligible for reduced price meals, and the
lowest reimbursement for meals served
to students who are not certified eligible
for free or reduced price meals (i.e., paid
meals).

Children in families with income at or
below 130 percent of the income
poverty guidelines prescribed by the
U.S. Department of Health and Human
Services are eligible for free meals. In
addition, children who are categorically
eligible because they receive other
assistance (for example, receipt of
Supplemental Nutrition Assistance
Program benefits or enrollment in Head
Start) are eligible for free meals.
Children in families with income
between 130 and 185 percent of the
income poverty guidelines are eligible
for reduced price meals. The maximum
charge for a reduced price lunch is
established in section 9(b)(9) of the
NSLA and cannot exceed 40 cents. A
maximum reduced price charge is also
established for afterschool snacks and
school breakfasts. Any child not
certified for a free or reduced price meal
must pay the meal price set by the
school food authority.

Revenue From Paid Lunches

The Act defines the term paid lunch
as a reimbursable lunch served to
students who are not certified to receive
free or reduced price meals. NSLP
regulations at 7 CFR 210.2 are amended
to incorporate this definition.

The Act requires SFAs to evaluate the
prices they charge for paid lunches in
relation to the Federal paid and free
reimbursement rates. For each school
year, beginning July 1, 2011, SFAs must
annually establish paid meal prices in
accordance with the procedures in the
Act. Those procedures are contained in
a new paragraph (e) added to §210.14.
In addition, § 210.19(a)(2) is amended to
require each State agency administering
the NSLP to ensure that SFAs comply
with the procedures. FNS developed a
fact sheet to help schools understand
the procedures. The Equity in School
Lunch Pricing Fact Sheet can be found
at http://www.fns.usda.gov/cnd/
Governance/Legislation/Pricing Equity
Facts.pdf. A summary of the procedures
follows.

The Act requires SFAs to determine
the average price charged for paid
lunches in the previous school year (for
the school year beginning July 1, 2011,
the previous school year is the school
year beginning July 1, 2010). The school
food authority must determine the
average price charged based on the total
number of paid lunches claimed at each
price in the school food authority for the

month of October of the prior school
year. October data is used because it
conforms to current data collection
practices in the NSLP and is
representative of the number of days of
operation and number of meals served.
Choosing a later month in the school
year could unnecessarily delay pricing
decisions by SFAs.

Calculating the average lunch price
based on the number of meals claimed
at each price across the school food
authority most accurately indicates the
revenue generated from paid lunches,
which is the intent of Section 205.
Requirements for determining the
average paid lunch price are in
§210.14(e).

Once this average is determined, the
school food authority must calculate the
difference between the free lunch per
meal reimbursement rate and the paid
lunch per meal reimbursement rate in
effect for the previous school year (the
“reimbursement difference”). The lunch
reimbursement rates used in this
calculation must be those received by
the school food authority (e.g., taking
into account locality (contiguous United
States, Alaska or Hawaii) and additional
Federal per meal reimbursement when
60 percent of lunches served in the
second preceding year were served free
or reduced price).

If a school food authority’s average
price of a paid lunch is equal to or
greater than the reimbursement
difference, the school food authority is
not required to make any adjustments in
lunch prices or to add revenue as long
as it continues to charge an average
price that is not less than the amount of
the reimbursement difference. Further,
the school food authority has the option
to round the average price down to the
nearest five cents. A school food
authority may reduce its average price
of a paid lunch if an equivalent amount
of financial support is added from non-
Federal sources of funds (other than in-
kind contributions). These provisions
are added by this rule at § 210.14(e)(2),
(e)(4) and (e)(5).

If a school food authority’s average
price of a paid lunch is less than the
reimbursement difference, the school
food authority must increase prices for
paid lunches, as described in
§210.14(e)(3), or add financial support
from non-Federal sources to the school
food service account. To determine the
price increase, the school food authority
must establish an average price for a
paid lunch that is not less than the price
charged in the previous school year as
adjusted by a percentage equal to the
sum obtained by adding two percent
and the percentage change in the
Consumer Price Index for All Urban

Consumers (food away from home
index) used to increase the Federal
reimbursement rate, as set forth in the
annual notice announcing adjustments
to the national average payments issued
by USDA in the Federal Register on or
about July 1 of each year. SFAs should
refer to the Federal Register notice from
the prior July to obtain the Consumer
Price Index. For determining increases
required for the school year beginning
July 1, 2011, SFAs should use the notice
published on July 19, 2010 (75 FR
41796, “National School Lunch, Special
Milk, and School Breakfast Programs,
National Average Payments/Maximum
Reimbursement Rates”).

Section 205 of the Act amended the
NSLA to permit SFAs to round the
adjusted average price for a paid lunch
down to the nearest five cents following
that calculation. Additionally, SFAs are
not required to raise prices more than 10
cents annually. SFAs may, at their
discretion, increase prices for paid
lunches by more than 10 cents. In lieu
of increasing prices, a school food
authority may reduce the average price
of a paid lunch if an equivalent amount
of financial support is added from non-
Federal sources of funds (other than in-
kind contributions). These provisions
are found at §210.14(e)(4) and (e)(5).

If a school food authority chooses to
contribute financial support from non-
Federal sources in lieu of raising prices
for paid lunches, Section 12(p) of the
NSLA specifically excludes in-kind
contributions and revenue from foods
sold in competition with reimbursable
meals from qualifying as support from
non-Federal sources for this purpose.
This rule codifies those prohibitions in
§210.14(e)(5)(ii). In addition,

§ 210.14(e)(5)(iii) requires that financial
support from non-Federal sources must
be cash for direct support for paid
lunches, including but not limited to
per-lunch reimbursements for paid
meals provided by States, counties,
school districts and others; funds
provided by organizations, such as
school-related or community groups to
support paid lunches; any portion of
State revenue matching funds that
exceeds the minimum requirement
established in 7 CFR 210.17 and is
provided for paid lunches; and a
proportion attributable to paid lunches
from direct payments made from school
district funds to support the lunch
service. Some examples of unallowable
non-Federal support would include any
payments, including additional per-
meal reimbursements, provided to the
school food authority for support of the
SBP or other Child Nutrition Program;
any payments, including additional per-
meal reimbursements, provided
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specifically to support free and reduced
price meals; and any in-kind
contributions converted to direct cash
expenditures after July 1, 2011.

In recognition of the short timeframes
for implementation, this interim rule
allows SFAs to count any non-Federal
cash contribution, except for in-kind
contributions and revenues from foods
sold in competition with reimbursable
meals, for School Year 2011-2012 only.
This limited allowance is established by
this rule in § 210.14(e)(6)(iii). In
addition, State agencies should focus
their efforts in the initial year of
implementation to providing SFAs with
technical assistance to ensure
compliance.

We also recognize that this rule was
published after many SFAs have made
pricing decisions for School Year 2011—
2012. Therefore, those SFAs that can
demonstrate that they raised their prices
and met the non-Federal cash
contribution allowance described above
for School Year 2011-2012, may count
any non-Federal cash contribution,
except for in-kind contributions and
revenues from foods sold in competition
with reimbursable meals, toward the
revenue requirements for School Year
2012-2013. FNS will issue guidance on
how adjustments to the School Year
2012-2013 requirement will be
determined in these situations.

If an SFA with an average price lower
than the reimbursement difference is
not required in any school year to
increase its average price, due to low-
inflation and rounding rules, the school
food authority must use the unrounded
average price as the basis for
calculations for the next school year.
This approach helps ensure that over
time the appropriate additional
revenues are provided to support paid
lunches. Also, if a school food authority
has an average price lower than the
reimbursement difference and chooses
in any school year to increase paid
lunch prices more than is required, the
amount attributable to the SFAs
discretionary additional increase may be
carried forward to the next school
year(s) to meet the paid lunch pricing
requirements. SFAs must keep sufficient
records to document and carry forward
the average price calculations. These
requirements are established by this
interim rule in § 210.14(e)(6)(i) and
(e)(6)(id).

As amended by Section 205 of the
Act, Section 12(p) of the NSLA also
requires that USDA establish procedures
to annually collect and publish the paid
meal prices charged by SFAs. While the
statute refers to the collection of paid
meal prices, this interim rule requires
that SFAs report only paid lunch prices.

This approach minimizes reporting
burden on SFAs and State agencies, and
is consistent with the other
requirements of Section 205, which all
pertain to paid lunches. USDA invites
commenters to provide input on
whether this approach is appropriate, or
whether reporting should be expanded
to include prices charged for paid
breakfasts. The new reporting
requirements for SFAs and State
agencies, respectively, are contained in
amendments to §210.15(a) and
§210.20(a) made by this rule. This
annual report would coincide with
other reporting for the month of
October.

Revenue From Nonprogram Foods

NSLP regulations are amended by this
interim rule to include the new
statutory definition of nonprogram food
in a new paragraph at § 210.14(f).
Section 12(p) of the NSLA as amended
by the Act defines nonprogram food as
“food sold in a participating school
other than a reimbursable meal
provided” under the NSLA or the Child
Nutrition Act of 1966 (42 U.S.C. 1771 et
seq.) and which is “purchased using
funds from the nonprofit school food
service account of the school food
authority * * *.”” The definition also
specifically identifies as nonprogram
food “food that is sold in competition
with a program established under” the
NSLA or the Child Nutrition Act of
1966. Nonprogram beverages are also
considered nonprogram food.

Effective July 1, 2011, Section 12(q) of
the NSLA, as amended by Section 206
of the Act, requires that the proportion
of total school food service revenue
provided by the sale of nonprogram
foods to the total revenue of the school
food service account shall be equal to or
greater than the proportion of total food
costs associated with obtaining
nonprogram foods to the total costs
associated with obtaining program and
nonprogram foods from the account.
The Act also amended the NSLA to
require that all revenue from the sale of
nonprogram foods accrue to the
nonprofit school food service account of
a participating SFA. These revenue and
accrual requirements are incorporated
into NSLP regulations in this interim
rule by adding a new paragraph (f) to
§210.14.

Technical Amendments

The definition of “Nonprofit school
food service account” in § 210.2 is
revised by adding references to the new
procedures in § 210.14(e) and (f)
regarding revenue. In addition, the
requirements in § 210.9(b) for the
agreement between the State agency and

SFAs are amended by adding a
reference to these new provisions. Other
amendments are made to § 210.15(b)
and §210.20(b) (for SFAs and State
agencies, respectively) to provide for the
records that must be retained to
document compliance with the newly
established provisions in § 210.14(e)
and (f).

II. Procedural Matters

Issuance of an Interim Rule and Date of
Effectiveness

USDA, under the provisions of the
Administrative Procedure Act at 5
U.S.C. 553(b)(B), finds for good cause
that use of prior notice and comment
procedures for issuing this interim rule
is impracticable. Sections 205 and 206
of the Healthy, Hunger-Free Kids Act of
2010, Public Law 111-296, enacted on
December 13, 2010, requires
implementation of those provisions on
July 1, 2011. USDA concludes that there
is insufficient time to issue a proposed
rule prior to the statutory
implementation deadline. As a result,
this interim rule is necessary to comply
with the requirements of Sections 205
and 206 of Public Law 111-296 and
ensure that those provisions are
implemented and effected by State
agencies and SFAs on July 1, 2011.

For the same reason of
impracticability due to the statutory
implementation deadline, under the
provisions of the Congressional Review
Act at 5 U.S.C. 808(2), USDA for good
cause is issuing this rule with an
effective date of July 1, 2011, which is
less than the latest of the 60-day delay
in effective date prior to, either the
submission of a report to Congress, or
after publication of the rule in the
Federal Register, as required under
section 801(a)(3)(A) of the Congressional
Review Act.

USDA invites public comment on this
interim rule. USDA will consider
amendments to the rule based on
comments submitted during the 90-day
comment period. The agency will
address comments and affirm or amend
the interim rule in a final rule.

Executive Order 12866 and Executive
Order 13563

Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
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quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility.

This interim rule has been designated
an ‘“‘economically significant regulatory
action” under section 3(f) of Executive
Order 12866. Accordingly, the rule has
been reviewed by the Office of
Management and Budget.

Regulatory Impact Analysis

As required for all rules that have
been designated as significant by the
Office of Management and Budget, the
following Regulatory Impact Analysis
(RIA) was developed for this interim
rule: It is included as Appendix A at the
end of this document.

Initial Regulatory Impact Analysis

Title: National School Lunch Program:
School Food Service Account Revenue

Amendments Related to the Healthy,
Hunger-Free Kids Act of 2010
Nature of Action: Interim Rule

Need for Action: Codifies provisions of
Section 205 and 206 of the Healthy, Hunger-
Free Kids Act of 2010 in regulation for the
National School Lunch Program (NSLP) and
the School Breakfast Program (SBP). These
provisions set requirements for student
payments or other non-Federal revenues to
ensure that the paid meals and a la carte
foods generate a level of total revenue for
local schools that is comparable to the
revenue generated by USDA payments for
free meals. In the aggregate, these
requirements provide additional revenue to
support nutritious and healthful meals for all
students.

Affected Parties: Those involved in the
operation and administration of the NSLP
and SBP, including State education agencies,
local school food authorities, schools,
students, and the food production,
distribution and service industry.

Background

The National School Lunch Program
(NSLP) is available to over 50 million
children each school day; an average of 31.6
million children per day ate a reimbursable
lunch in fiscal year (FY) 2010. The School
Breakfast Program (SBP) served an average of
11.6 million children daily. Schools that
participate in the NSLP and SBP receive
Federal reimbursement and USDA Foods
(donated commodities) for lunches and
breakfasts that meet program requirements.

The level of Federal support provided
varies by the household income of the
participating child, with the highest
payments for meals provided free to the
children with incomes below 130 percent of
poverty, a lower amount for meals provided
at reduced price to those with incomes
between 130 percent and 185 percent of
poverty, and a small amount for meals
provided to higher-income students (paid
meals). Recent data on the number of
participating students in each category is
presented in Table 1.

TABLE 1—NSLP/SBP AVERAGE DAILY PARTICIPATION, FY 2010

Children (millions) receiving

Program )
Free meals Redl;::gg-sprlce Paid meals Total
NS e e et e e e e e e eaa e e e era e e e erreaeanns 17.4 3.0 111 31.
5] =] OO UPRRTRRRTPN 8.7 1.0 1.9 11.6

While USDA subsidizes paid meals to
cover part of the cost of production, local
communities and State governments cover
the remainder of production costs, and have
the flexibility to do so from any non-Federal
source—student payments, State subsidies,
or local funds. Most schools depend on
student payments for paid school meals for
a part of their revenue. Based on data
collected by USDA from a national sample of
schools the full price of lunch for school year
2004-05 was $1.60 on average, and the most
common (modal) price was $1.50. The full
price ranged from $0.65 to $3.00; on average,
it was higher in secondary schools than in
elementary schools, and higher in large
schools than in smaller ones. The full price
was also higher in suburban and lower-
poverty schools than in schools not in those
categories.®

However, the revenue received by schools
for paid meals is often too low to cover the
cost of those meals. An examination of
school meal production costs shows that it
cost about $2.28 to produce a school lunch
in school year 2005-06.2 While USDA’s
reimbursement for a free meal ($2.50),
including cash and commodity foods, was

1U.S. Department of Agriculture, Food and
Nutrition Service (2007). School Nutrition Dietary
Assessment Study-III (multiple volumes), Table
I1.11. (SNDA-III) Report prepared by Mathematica
Policy Research. Available at www.fns.usda.gov/
ora/.

2U.S. Department of Agriculture, Food and
Nutrition Service (2008). School Lunch and
Breakfast Cost Study-II p. ii. (SLBCS-II) Report
prepared by Abt Associates, Inc. Available at
www.fns.usda.gov/ora/.

about 9 percent higher than reported
production costs, total revenues from a paid
meal—including the price charged to families
($1.60), USDA’s cash reimbursement ($0.21),
and the commodity entitlement ($0.175)—
was 13 percent less. Total revenue from a
paid meal represented only 80 percent of the
value of Federal support for a free meal.
Funding paid meals below the cost of their
production effectively shifts Federal
subsidies designed for the lowest-income
children to others. It can negatively affect all
children by limiting the funds available to
provide nutritious meals.

Schools are also authorized to prepare and
sell non-program foods and meals during the
meal period, as long as the revenue is
provided to the food service program
account. Revenues from non-reimbursable
foods fell short of the cost of producing them
by an average of about 29 percent in SY
2005-06.3 Combining reimbursable meals
and other foods, reported costs were
essentially equal to revenues (101 percent).
The average SFA used revenues from

3 School Lunch and Breakfast Cost Study-II. The
conclusion that schools price a la carte foods below
their cost may seem counter intuitive. Some school
meal providers may see a la carte food sales as a
source of additional revenue for relatively little
added cost. Many schools attribute overhead and
labor costs primarily to reimbursable meal
production and do not recognize that such costs
support all meal services, and should be allocated
in accordance with generally accepted accounting
principles. The research cited here allocates the
shared cost of overhead and labor that supports
both reimbursable and a la carte meal production
proportionately across these services.

reimbursable meals to offset the cost of
producing a la carte and other non-
reimbursable food items.

The provisions in Section 205 and 206 of
the Healthy, Hunger-Free Kids Act of 2010
set requirements for student payments or
other non-Federal revenues to ensure that the
paid meals and a la carte foods generate a
level of total revenue for local schools that
is comparable to the revenue generated by
USDA payments for free meals. In the
aggregate, these requirements provide
additional revenue to support nutritious and
healthful meals for all students.

I. Summary of Requirements

This interim rule would codify non-
discretionary aspects of the following
provisions of the Healthy, Hunger-Free Kids
Act (Pub. L. 111-296; the Act) under 7 CFR
Part 210:

e Section 205 of the Act requires school
food authorities (SFAs) participating in the
NSLP to establish a price for paid lunches
that is on average equal to the difference
between free lunch reimbursement and paid
lunch reimbursement—the Section 11
reimbursement.# An SFA charging less than

4 Federal reimbursement for NSLP lunches is the
sum of the values specified in Section 4 and Section
11 of the Richard B. Russell National School Lunch
Act (NSLA). A Section 4 reimbursement is
distributed to schools for all program lunches.
Lunches served to students eligible for free or
reduced-price school meals receive both a Section
4 and a Section 11 reimbursement. SFAs must
charge students a price equal to the Federal Section
11 rate (or contribute an equivalent sum from State
or local sources) for total per meal revenue from
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the required amount is required to gradually
increase the paid lunch price. The maximum
annual average required price increase is
limited to not more than 10 cents for any
SFA. In lieu of increasing the paid lunch
price, an SFA may choose to cover the
difference in revenue with non-Federal
funds. The Act requires the Secretary to
develop regulations to carry out this section,
including collecting and publishing the
prices that SFAs charge for paid meals
annually.

e Section 206 of the Act requires that all
food sold in a school and purchased with
funds from the nonprofit school food service,
other than a reimbursable meal provided
under the National School Lunch and School
Breakfast Programs, must generate revenue at
least equal to the cost of such foods.

e The Act makes these provisions effective
on July 1, 2011.

II. Cost/Benefit Assessment

A. Summary of Anticipated Impacts

While the rule will have little or no direct
impact on Federal expenditures, it will

require the contribution of additional funds
to the non-profit school meals program
account of participating SFAs:

e For the Section 205 provisions, these
funds could be derived from a combination
of sources, including program participants
who receive paid lunches and State and local
governments. State agencies administering
the NSLP and SFAs have flexibility to
determine which of these sources will
contribute revenues to meet the
requirements, and in what proportion.

e For the Section 206 provisions, funds
will derive from increased prices for a la
carte foods and beverages, and thus will all
be contributed by the families of school
children who choose to purchase these
products.

¢ School food authorities will be required
to incur additional administrative costs to
implement the rule, reflecting the need to
review food costs and revenue records, adjust
a la carte prices, and report the prices
charged for paid meals.

In addition, we expect that the rule will have
Federal budgetary effects as a result of

TABLE 2—PROJECTED IMPACT OF RULE
[All figures in millions]

indirect impacts on participation in the
school meals programs. To the extent that the
Section 205 provisions result in increased
prices for paid meals, NSLP participation
may be lower than otherwise projected as
students choose not to eat, to bring lunch
from home, or to acquire it from other
sources, resulting in Federal savings in paid
reimbursements. To the extent that price
increases for a la carte foods result from
Section 206 provisions, school children and
their families could choose to substitute
reimbursable school meals for purchases of a
la carte foods, resulting in increased
participation and higher Federal meal
reimbursements.

Estimates of the overall impacts of the rule,
including both changes in SFA revenues and
Federal costs, are presented in Table 2. For
purposes of this analysis, the rule is assumed
to take effect on July 1, 2011, the start of
school year (SY) 2011-2012.

Fiscal year
2011 2012 2013 2014 2015 Total
SFA Revenues: 5
SECHON 205 ...t * $9 $66 $104 $144 $323
Section 206 (non-reimbursable food sales) ..... 175 1,148 1,237 1,320 1,443 5,324
Section 206 (reimbursable meal sales) ............ 64 416 466 484 510 1,939
Administrative COoSstS ........cocviiiiriiiiiiiieeeee e -5 -9 —-10 -10 -10 —44
Net SFA REVENUES .......ooveiiiieeiiee e $234 $1,564 $1,760 $1,898 $2,086 $7,542
Federal Costs:
Section 205 (NSLP) ....oceeiiiieiieeeeeeee e * * -$3 -$7 -$10 —$20
Section 206 (NSLP) ...eeeieiiiieeie e 46 297 338 348 362 1,392
Total Federal COSt ......ccuovrrrrereeeenereresreee e $46 $297 $335 $342 $352 $1,372
Participation Effects:
Net change in number of lunches served ........................... 25 155 151 146 143 620
Net change in number of reimbursable breakfasts served .. > > ** - ** >
Baseline Federal Cost of NSLP .......ccoceiiniiiiiiciieceene $11,521 $12,049 $12,300 $12,415 $12,534 $60,819
Number of lunches .............. 5,387 5,465 5,531 5,586 5,631 27,600
Baseline Federal Cost of SBP .... $3,115 $3,338 $3,470 $3,557 $3,629 $17,108
Number of breakfasts .........ccccovvveiiiiiiiiiie e, 2,091 2,187 2,253 2,298 2,332 11,160

*Equals less than $500,000.
*Small increase.

Note: Entries in tables throughout this
analysis may not sum to totals due to
rounding.

B. SFA Impacts
1. Revenue from Paid Lunches (Section 205)

Section 205 directs SFAs to take steps to
equalize the per meal revenue generated by
reimbursable paid lunches and free lunches,
thus targeting SFAs whose non-Federal per
meal revenue is less than the Section 11

paid meals to match total per meal revenue from
free meals. In school year 201011, schools earned
$2.72 for each free meal, $2.32 for each reduced
price meal, and $0.26 for each paid meal.

5 SFA revenues derive from increases in student
payments for paid lunches and a la carte foods,
additional contributions to SFA accounts from State
or local governments, and higher USDA

reimbursement for lunches (or $2.46 for
school year 2011-12). It permits State and
local governments to share, or assume fully,
the direct economic impact. Although we
cannot anticipate how States, local
governments, and SFAs will share the
responsibility for raising per-meal receipts
for paid lunches, we have estimated the total
amount of non-Federal revenue needed to
meet the requirements compared to the latest
observed levels.

reimbursements for an expected increase in
participation in the reimbursable meals programs.
6 Because paid lunch price is a school-level
variable on the SNDA-III dataset rather than an
SFA-level variable, we perform our analysis at the
school level. We developed our estimate as though
the responsibility for raising paid lunch prices or
finding alternate non-federal revenue rests with

We identified schools whose paid meal
prices fell short of the Section 11
reimbursement in school year 2004-2005
using data collected in the third School
Nutrition Dietary Assessment Study (SNDA—
I1I).6 This study collected data from a
nationally representative sample of 129
SFAs, 398 schools in those SFAs, and 2,314
children attending those schools (and their
parents) in School Year 2004-05. SFA
directors provided information on district-
wide policies (such as menu-planning

individual schools. In practice, Section 205
provides SFAs the flexibility to set prices at
individual schools however they see fit, as long as
the weighted average price across the SFA meets
the Section 205 target. For purposes of an aggregate
cost estimate, a school-level analysis and a
weighted average SFA-level analysis should give
comparable results.
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systems) and operations (such as food
purchasing). As part of the study, school
foodservice managers provided information
regarding their school’s foodservice
operations, including paid meal prices, and
policies on competitive foods available in or
near the foodservice area.

To estimate the number of schools that
charge less than the Section 11
reimbursement in FY 2011, we assumed that
the schools’ paid meal prices kept pace with
inflation adjustments in the lunch
reimbursement since SY 2004-2005. For this
analysis, the schools whose prices fall short
of the Section 11 rate today are the schools
that would have fallen short of a comparable
regulatory target in SY 2004-2005.7

e Throughout the forecast period we
assume annual increases in the Section 11
rate equal to the projected growth in the Food
Away From Home series of the Consumer
Price Index.? We also assume that baseline
paid meal prices would have matched the
annual growth in the Section 11 rate. These
baseline prices represent what schools would
have charged for reimbursable paid meals in
the absence of the interim rule.

e The interim rule requires annual price
increases (or equivalent non-Federal

revenues) of 2 percent above the inflation
rate until prices meet the Section 11 target.
The rule also allows for annual rounding of
adjusted prices to the next lower 5 cents and
limits required price increases to no more
than 10 cents. SFAs and schools need not
round prices down, nor are they prohibited
from imposing annual increases above the 10
cent cap. For this estimate, however, we
assume that schools take advantage of both
provisions: we assume uniform rounding and
no optional price increases above 10 cents in
any year.

e The interim rule allows SFAs to
contribute financial support from non-
Federal sources in lieu of part or all of
required paid lunch price increases. It
requires that financial support from non-
Federal sources must be cash for direct
support for paid lunches, and may not be in-
kind contributions or revenue from foods
sold in competition with reimbursable meals.
For the first school year of implementation
(school year 2011-12), the interim rule
allows SFAs to count any non-Federal cash
contribution, except for cash revenues from
foods sold in outside of reimbursable meals,
as an offset for paid lunch price increases.
While the most recent analysis of school

meals costs and revenues suggests that State
and local authorities contribute substantial
non-Federal cash revenues to food service
accounts, data is not available to determine
the extent to which these revenues represent
direct support for paid lunches. For the
purpose of this analysis, we assume that
SFAs will be able to use existing
contributions to meet all of the required paid
meal revenue increase to meet the rule’s
requirements for school year 2011-12, and to
meet 25 percent of the requirements for
subsequent years.

e We assume that increases in paid meal
prices above the 2 percent annual inflation
rate reduce student consumption of paid
meals.® We model this reduction with
evidence collected in SNDA-III, which
showed that over a range of paid meal prices
typical of those charged in SY 2004-2005,
student participation rate was lower by 0.11
percent for each additional cent in paid
lunch prices.10 In addition to impacts on SFA
revenues, this participation effect also
implies Federal savings; this is discussed
further under Federal Budgetary Impacts,
below.

The results of this analysis are presented
in Table 3:

TABLE 3—NON-FEDERAL REVENUE REQUIRED TO MEET PAID MEAL REVENUE EQUITY PROVISION

Fiscal year (millions)

2011 2012 2013 2014 2015 Total
Required non-Federal revenue increase based on current estimated paid meal stu-
dent payments $8 $56 $87 $138 $192 $481
Existing non-Federal, non-student payment contributions that offset required in-
[0 (== 1S TP PP PPUUPPRTPP -8 —47 -21 -35 —48 —158
Net required non-Federal revenue iNCrease ..........ccocvevieieiiieiiciiee st * 9 66 104 144 323

Not all school districts will benefit from
this revenue increase. We estimate, based on
the distribution of paid lunch prices in SY
2004-05 found in SNDA-III, that about 6,000
of 102,000 schools will not have to increase
paid meal prices at all in SY 2011-12 to
comply with Section 205 because they
already charge prices above the $2.46 target
for SY 2011-12. An additional 19,000
schools have prices so low (no greater than
$1.59) that the 3.14 percent increase required
for SY 2011-12 results in an increase of less
than 5 cents, and thus in almost all cases
rounds down to zero.11 Almost all of the

71t is worth noting that the observed relationship
between paid lunch and free lunch revenue is
relatively stable across the three SNDA studies,
which collected data from school years 1991-92,
1998-99, and 2004-05:

e In SY 1991-92, revenue for a paid meal was
79.9 percent of Federal revenue for a free meal.

e In SY 1998-99, revenue for a paid meal was
80.3 percent of Federal revenue for a free meal.

e In SY 2004-05, revenue for a paid meal was
82.2 percent of Federal revenue for a free meal.

8 The NSLA provides for annual increases in the
Section 11 rate equal to growth in the CPI-U’s Food
Away From Home series. We use projections in the
series prepared by OMB for use in the 2012
President’s Budget.

remaining schools would have only a 5 cent
required increase in SY 2011-12.

Because the provision limits the increase to
no more than 10 cents per lunch per year, we
anticipate that increases in SFAs with the
largest difference between paid lunch prices
and the Section 11 rate will continue
gradually over many years, with about half of
all schools reaching the requirements of the
rule in 13 years, and many continuing to
work towards paid meal revenue parity for 20
years or more.'?

SFAs have the option of meeting the
revenue requirements by adding funds to the

9We expect that students that no longer consume
paid lunches because of price increases will either
bring food from home, choose not to eat during
school hours, or acquire food from other sources.
We do not have data that allows us to estimate the
relative frequency of these different responses.

10 Qver the price range examined in SNDA-III,
this is an elasticity of —0.30. SNDA-I estimated an
elasticity of —0.25 over a range of prices from $1.20
to $1.60 in SY 1991-1992. (Table VIL3, p- 137) U.S.
Department of Agriculture, Food and Nutrition
Service (1993). The School Nutrition Dietary
Assessment Study. Report prepared by Mathematica
Policy Research. Available at www.fns.usda.gov/
ora/

11 These schools would face no required price
increase in SY 2011-12 if their SY 2010-11 baseline

school food service account. However, to the
extent that SFAs choose instead to raise paid
meal prices, the change will affect students
(and their families) whose income exceeds
the statutory thresholds for free or reduced
price meals. While this spares families with
the lowest incomes from the revenue raising
objective of the provision, there may be some
concern that higher paid meal prices will fall
disproportionately on children with incomes
relatively close to the upper threshold for
reduced price benefits. Table 4 presents a
distribution of school-aged children by level
of family income: 13

prices were rounded to an even 5 cent increment.
As we note above, this analysis relies on the school-
level SNDA-III dataset. Because SNDA-III data
indicate that nearly all schools charged prices in 5
cent increments in SY 2004-05, our analysis
assumes that all prices in SY 2010-11 are likewise
rounded to the nearest 5 cents.

12We estimate that the “revenue gap” between
free reimbursement and paid meal revenue levels
would be reduced 28 percent by FY 2015, the end
of the accounting period for this analysis. The gap
would continue to shrink in future years.

13 The data in Table 4 reflect special tabulations
of Current Population Survey data prepared by
Mathematica Policy Research for FNS.
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TABLE 4—CHILDREN BY AGE AND FAMILY INCOME, 2008

Children age 5-18 Percent of total
Family income as a percent of poverty Years Percent of total ineligible for free/

(000s) reduced meals
S 100 PP T PR PRSP 10,428
100% to 130% .. 3,865
130% to 185% 6,686
185% to 200% 1,559
200% to 225% 2,638
225% to 250% 2,762
250% to 300% .. 4,988
B 00PN 24,571

1o ¢ LT 57,496 100.0 100.0

The number of school age children with
family incomes just over the limit for school
meal benefits is substantial in absolute terms;
nearly 1.6 million school age children had
family incomes between 185 percent and 200
percent of the Federal poverty threshold in
2008. But this group represents roughly 4
percent of all children whose incomes place
them among potential paid meal participants.

2. Revenue From Non-Program Foods
(Section 206)

a. Direct Impacts on a la Carte Sales

The interim rule requires that, to the extent
that SFA revenues from a la carte foods fall
short of the rule’s cost-based target, SFAs
must take positive action to either raise a la

Food cost ratio:

Revenue ratio:

Program foods are the Federally
reimbursable lunches, breakfasts, and snacks
served in the NSLP and SBP. For purposes
of the interim rule, non-program foods are a
la carte and other items offered to students
other than NSLP or SBP meals.15 As
presented in the estimate, the costs for these
foods reflect the allocation of food costs
across program meals and non-program foods
as required under generally accepted
accounting principles, including those
ingredients and food components that might
be purchased and used to support both

14 One limitation of the SLBCS-II for this analysis
is that SFAs were not asked to provide separate
program and non-program costs. Developing an
estimate of the split between program and non-
program costs was one of the objectives of the
study. Trained observers recorded the foods
selected by a sample of students and identified
those meals as reimbursable or non-reimbursable.
The study then estimated the cost of individual
food items based on SFA records of food prices, the

carte prices or invest additional sums in
program meals.

Required SFA Revenue Increase

We estimate the SFA-level effects of this
provision with data collected as part of an
examination of school meal production costs
(School Lunch and Breakfast Cost Study-II
(SLBCS-II)). The SLBCS-II examined school
year 2005—-2006 revenue and expense data for
a nationally representative sample of 120
school food authorities, and a representative
sample of 356 schools within those SFAs.
Financial statements, meal production
records, recipes, invoices, and other
documents were reviewed. Data collected
from those SFAs include the revenue

generated from program meals, the revenue
generated from non-program foods that
accrued to the school foodservice account,
and the cost of producing those meals and
food items, allocated between program and
non-program foods using generally-accepted
accounting practices. Data from interviews
with SFA and school district officials were
used to calculate unreported costs and
allocate labor costs among SFA activities.
Samples of meals taken by students were
observed to obtain data on menu items sold
in reimbursable and nonreimbursable
meals.14

We use these data to compute the
following two key statistics, specified by the
rule, for each of the study’s sampled SFAs:

cost of non-program foods

(cost of program foods + cost of non-program foods)

non-program revenue

(program revenue + non-program revenue)

reimbursable meal service and a la carte
service.

The sum of program revenue and non-
program revenue in the second ratio is all
revenue in the SFA account. SFA revenue
includes Federal subsidies for reimbursable
meals, USDA food assistance, student
payment for program meals, revenue from a
la carte and other non-reimbursable food
sales, State and local contributions to the
SFA account, and a small amount from other
sources such as interest on deposits and the
sale of equipment.

value of USDA Foods, school recipe records, and
school menus. With this information, the study
estimated the share of total food costs attributable
to non-program meals. That percentage was applied
to non food costs to estimate the overall split
between program and non-program costs.

15 An additional limitation of the SLBCS-II data
for this analysis is that financial data for a la carte
foods are combined with the data for adult meals,
some vending, and catering. Because we cannot

The interim rule requires SFAs to generate
at least as great a share of total revenue from
non-program foods as non-program foods
contribute to total food costs. That is, SFAs
must ensure that their revenue ratio is at least
as great as their food cost ratio. With SLBCS—
II data, adjusted for growth in student
participation and school food prices, we
estimate that a la carte revenues fall short of
the amount necessary to balance SFA food
cost and revenue ratios as required by the
interim rule by almost $2.4 billion for the full
2011 fiscal year.16

isolate a la carte’s contribution to these broader
measures of cost and revenue we overstate the cost
and revenue ratios for some SFAs.

16 For this analysis we assume that baseline
demand for a la carte foods grows at a rate
comparable to the growth in student consumption
of reimbursable paid lunches. We recognize the
limitations of paid meal participation as a proxy for
a la carte consumption. Our assumption of
comparable growth is intended to reflect changes in

Continued



35308

Federal Register/Vol.

76, No. 117/Friday, June 17, 2011/Rules and Regulations

Impacts of Price Changes on Student
Purchase of a la Carte Foods

The revenue increase required to balance
SFAs’ food and revenue ratios for FY 2011
is about 70 percent above projected baseline
a la carte receipts.1” For years beyond 2011,
adjustments are needed not only for price
inflation, but for changes in demand for a la
carte foods as a result of price increases,
absent other action by school or SFA
administrators.

o In the absence of a direct measure of
student sensitivity to price increases in a la
carte foods, we use the same price elasticity

estimate that we applied to our Section 205
analysis of paid lunches.?8 For each one cent
increase in paid meal prices, SNDA-III
estimated a —0.11 percent decrease in
participation, a price elasticity of about
—0.30.1°

¢ Following the initial price adjustment to
comply with the rule in 2011, we assume that
growth in prices charged for and demand for
a la carte foods matches growth in the
aggregate Federal reimbursement for paid
lunches, using the same assumptions for
growth in paid lunch participation and

reimbursement rates reflected in the FY 2012
President’s Budget.20

o It is plausible to image that, over time,
the effect of increased prices in reducing
demand will decay, as consumers grow
accustomed to the higher prices. We have not
factored this into our analysis, but to the
extent that it occurs, we would expect to see
demand increase and overall SFA revenue
grow.

Through FY 2015, we estimate that SFA
revenues for a la carte foods will increase as
a result of the interim rule by the amounts
in Table 5.

TABLE 5—INCREASED SFA REVENUE FROM A LA CARTE FOODS 21

Fiscal year (millions)
2011 2012 2013 2014 2015 Total
Baseline & 1a Carte reVENUE ..........ccoeerieuiririereiieiseeieeese e $500 $3,279 $3,533 $3,769 $4,119 $15,200
Revenue increase due to price iNCrease ...........cccceeveiiieieeesiesieccieeee, 357 2,342 2,524 2,693 2,942 10,858
Revenue decrease due to reduced demand ............ccccceviiiiiiiiiiienen. -182 -1,194 —1,286 -1,372 —1,499 —5,534
Total adjusted & la Carte rEVENUE .......c.ccveeeerierierieeeese e 675 4,427 4,770 5,090 5,561 20,524
Net projected increase in a la carte revenue ...........ccoccceeveereeenereceens. 175 1,148 1,237 1,320 1,443 5,324

It should be noted that this estimate
assumes that the mix of a la carte foods
remains equally popular among students
relative to price as the foods sold in SY
2004-05 (when the most recent data on a la
carte foods was collected), and that schools
make no effort to adjust their a la carte
offerings to increase their popularity. To the
extent that schools make such adjustments,
the net revenue increase of the rule would
grow.

In addition, the Healthy, Hunger-Free Kids
Act of 2010 requires USDA to promulgate
nutrition standards for all foods sold in
school. Because these standards have not yet
been proposed, we did not factor them into
this analysis. To the extent that these
standards ultimately require schools to
eliminate popular items, they could cause a
net reduction in demand for a la carte foods,
and reduce the revenues generated by this
rule.

the size of the student population that chooses to
consume school foods but is ineligible for free or
reduced price meals.

17 This is the targeted revenue increase prior to
a price-induced drop in demand for a la carte foods.

18 We find the estimated price elasticity for paid
lunches from SNDA-III to be a reasonable substitute
for this analysis of a la carte consumption given that
it measures student response to price increases in
a school setting where available substitutes are
comparably limited.

19For FY 2011, we estimate that SFAs will need
to raise prices to generate $357 million in increased
revenue for the period July 1—September 30. This
would require, on average, a 71 percent increase in
a la carte prices. We then apply a 3.0 percent
reduction in student purchases of a la carte foods
for each 10 percent increase in price, estimating
that total revenue from a la carte sales will fall by
about 21 percent ($182 million). Net SFA revenues
thus will increase $175 million, rather than the
$357 million that would be raised under an
assumption of constant sales.

b. NSLP Participation Impact

We would expect that some portion of the
reduced demand for a la carte foods due to
price increases would be redirected as
additional demand for and participation in
the school meals programs.

e We assume that roughly 46 percent of
lost demand for a la carte foods due to price
increases would be redirected as additional
demand for and participation in the school
meals programs.22 For simplicity, and
because the consumption of a la carte foods
at breakfast is relatively low compared to the
consumption of a la carte foods at lunch, we
model the shift from a la carte to program
foods as one that takes place at lunchtime
only.23 We expect that students that do not
choose to participate in school meals or
purchase higher-priced a la carte foods will
either bring food from home, choose not to
eat during school hours, or acquire food from
other sources. We do not have data that

20 This means that we assume SFA prices charged
for a la carte foods keep pace with increases in the
broader market prices of food and labor reflected in
the CPI's “food away from home” index.

21 Reflects a drop in demand following the initial
a la carte price increase.

22 SNDA-III estimates that participation in the
reimbursable lunch program is 4.6 percentage
points higher in schools that disallow the sale of
non-program foods during meal times than in
schools that allow non-program food sales (SNDA-
III, vol. 2, p. 117). SNDA-I found that 10 percent
of students who consumed meals at school
purchased their food from a la carte lines, vending
machines, or school stores (Table VIL1, p. 131). An
overall program participation increase of 4.6
percent from the 10 percent of students who
purchase competitive foods implies that 46 percent
of students who purchase competitive foods will
turn to reimbursable meals if competitive food sales
are suspended. For this analysis we assume that the
percentage increase in program participation by
students who stop purchasing competitive foods

allows us to estimate the relative frequency
of these different responses.

e Data is not available about the income
distribution of students who purchase a la
carte. We make the assumptions that (1) low-
income children are less-frequent consumers
of these foods that higher-income children
and (2) they are more likely than higher-
income children to reduce purchases in
response to price increases. We therefore
assume that a la carte sales reductions are
distributed across school meal eligibility
levels in proportion to their share of total
program participation.24

Our estimate of the increase in SFA
revenues that derives from Federal
reimbursements and student payments for a
larger number of NSLP meals served through
FY 2015 as a result of the interim rule is
shown in Table 6. This reflects an increase
of about 2.9 percent in lunches over the
Federal baseline, or about 92 million free
lunches, 16 million reduced-price lunches,
and 58 million paid lunches in 2015. In

due to price is the same as the percentage increase
in program participation by students whose
competitive food option is eliminated entirely.

23 SNDA-III found that competitive foods were
consumed by 29 percent of NSLP non-participants
during the lunch period in SY 2004-2005 (Vol. 2,
Table VI.9, p. 196), but that competitive foods were
consumed by just 5 percent of SBP non-participants
during the breakfast period (SNDA-III, Vol. 2, Table
VIL, p. 264).

2¢We assume that 55 percent of children who
stop purchasing a la carte foods in response to
higher prices are eligible for free school meals, 10
percent are eligible for reduced price meals, and 35
percent are eligible for paid meals. This is the
distribution of NSLP participants in FY 2010. If the
children who currently purchase a la carte foods are
more likely to be eligible for paid meals, estimated
revenues would be less than estimated here,
especially in the years before the full effect of
Section 205 are realized.
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addition to impacts on SFA revenues, this
participation effect is reflected in increased
Federal costs discussed further under Federal

Budgetary Impacts, below. (The amounts
shown in Table 6 include the Federal costs
shown in Table 10, plus additional amounts

derived from student payments or other non-
Federal revenue sources for non-free meals.)

TABLE 6—INCREASED SFA REVENUE DUE TO SHIFT FROM A LA CARTE TO NSLP PARTICIPATION

Fiscal year (millions)

2011 2012

2013 2014 2015 Total

Projected increase in SFA revenue from a la carte/NSLP shift

$64 $416

$466 $484 $510 $1,939

3. SFA Administrative Cost

There are no current regulatory
requirements regarding pricing of paid
lunches, the amount of revenue generated by
paid lunches or the revenue generated by
selling non-program foods. The interim rule
would thus entail new administrative tasks,
requiring school food authorities to use
information on paid lunch prices, food costs,
and revenue records to determine the price

changes needed for these meals and a la carte
foods.

The rule also requires State agencies and
school food authorities to annually provide
and report to USDA the paid meal prices
charged by school food authorities. We
estimate that this will require, in aggregate,
roughly 323,000 hours in additional work for
States and SFAs each year, increasing
administrative costs by about $10 million per
year.25 However, it is important to recognize

TABLE 7—ADMINISTRATIVE COSTS

that, to the extent States and SFAs make use
of options to add other non-Federal sources
to the school food service account in place
of part of all of the price increase, additional
administrative costs could result from the
need to account for these other revenue
sources and amounts. In either case, most
additional administrative cost occurs at the
SFA level.

Projected administrative costs are shown in
Table 7:

Fiscal year (millions)

2011

2012 2013 2014 2015 Total

Administrative Costs

$5

$9 $10 $10 $10 $44

C. Federal Budgetary Impacts

We estimate that the interim rule has some
impacts on Federal expenditures as well.
While no measurable direct Federal costs for
the implementation of this provision are
anticipated, the impact of the pricing and
revenue provisions on participation in the

NSLP and SBP will change Federal costs for
these programs.

To the extent that the Section 205
provisions result in increased prices for paid
meals, NSLP participation may be marginally
lower than otherwise projected, resulting in
Federal savings in paid reimbursements. We
model this reduction with SNDA-III data

which suggests that the student participation
rate was lower by 0.11 percent for each
additional cent in paid lunch prices in SY
2004—-05. We anticipate that average daily
participation by students receiving paid
meals will change as a result of this provision
as follows:

TABLE 8—FEWER CHILDREN CONSUMING PAID MEALS DUE TO HIGHER PRICES

Fiscal year
2011 2012 2013 2014 2015
Change in number of children consuming paid meals due to higher
PHICES vttt ettt ettt r e * —7,000 —55,000 —88,000 —124,000

To the extent that price increases for a la
carte foods result from Section 206
provisions, this could lead to substitution of
NSLP/SBP participation for purchases of

these foods, resulting in a marginal
participation increase and Federal costs for
meal reimbursements. We anticipate that
average daily program participation will

increase among students switching from a la
carte to program meals as a result of this
provision as follows:

TABLE 9—MORE CHILDREN CONSUMING PROGRAM MEALS DUE TO HIGHER A LA CARTE PRICES

Fiscal year
2011 2012 2013 2014 2015
Children shifting from a la carte to free meals ..........cccoccoeeiieiiciinneecceee 76,000 482,000 494,000 499,000 509,000
Children shifting from a la carte to reduced price meals .. 13,000 83,000 85,000 86,000 88,000
Children shifting from a la carte to paid Meals ........ccccccecvverereceeiesene e 48,000 306,000 313,000 316,000 322,000
Total newly-participating Children ..........cccccoeciiiiiniieiie e 137,000 871,000 892,000 901,000 919,000

25Based on estimated recordkeeping and
reporting requirements for 57 State agencies and
nearly 21,000 SFAs. These requirements are

expected to impose a burden of about 15 hours per

year per respondent (valued at about $30 per hour).
We estimate that just half of a full year’s worth of

these administrative expenses will be incurred in
FY 2011.
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The impacts of these effects on Federal
expenditures are shown in Table 10.

TABLE 10—FEDERAL BUDGETARY IMPACTS

Fiscal year (millions)
2011 2012 2013 2014 2015 Total
Section 205—NSLP participation ..........c.cceceiieiiieniinee e $0 * -3$3 -$7 -$10 -$20
Section 206—NSLP partiCipation .........cccccccvevriieeiiie e 46 $297 338 348 362 1,392
TOUAL ettt 46 297 335 342 352 1,372

*Less than $500,000.

D. Uncertainties

No regulatory requirements currently exist
regarding the prices of paid lunches or non-
program foods, and limited data are available
to estimate the cost and participation impacts
of the interim rule’s provisions. Therefore,
we made several simplifying assumptions in
developing this cost estimate, reflecting gaps
in available data and evidence. In this
section, we describe the impact of several
alternative assumptions on the estimate. The
effects of these alternatives on our primary
estimates are presented in Table 11.

1. More Rapid Increase in Paid Lunch Prices

As noted above, Section 205 directs SFAs
charging less than the required paid meal
price to gradually increase revenue per paid
lunch until the requirement is met, with an
annual average increase limited to not more
than 10 cents. However, schools may choose
to raise prices more rapidly than required,
and thus generate additional revenue to
support their operations.

While our main estimate assumes that
schools make only the increases required by
the interim rule, Table 11, Section A shows
the estimated impact if schools with low paid
meal prices raise prices 5 percent above the
rate of inflation each year until the
requirement is met. This assumption results
in an additional $287 million in revenue over
five years relative to the main estimate in
Table 3.

2. Alternative Participation Effects Increased
Paid Lunch Prices

Our main estimate of the participation
impact of paid lunch price increases relies on
data from SNDA-III, which suggests that over
a 50 cent range in paid meal prices (from
$1.50 to $2.00 in SY 2004-05) participation
was 0.11 percent lower for each one cent
increase in price.

We have modeled two alternative
assumptions here:

e Table 11, Section B shows the estimated
impact if participation decreases at a higher
rate—0.25 percent for each one cent increase
in price. This assumption results in a
reduction of $160 million in revenue over
five years relative to the main estimate in
Table 3.

26 SLBGS-IL, p. ii.

e Table 11, Section C shows the estimated
impact if participation decreases at a lower
rate—0.05 percent for each one cent increase
in price. This would result in $69 million in
additional revenue over five years relative to
the main estimate in Table 3.

3. Alternative Assumptions for Reductions in
a la Carte Food Sales

Our main estimate assumes that a 10
percent increase in prices for a la carte foods
will reduce purchase and consumption of
those foods by 3.0 percent.

Two alternative assumptions about the
price elasticity of demand for a la carte foods
are presented here:

e Table 11, Section D shows the estimated
impact if a 10 percent increase in prices for
a la carte food sales relative to food costs
reduces purchase and consumption of those
foods by 5.0 percent. This assumption results
in a reduction of $3.8 billion in revenue over
five years relative to the main estimate from
Table 5.

e Table 11, Section E shows the estimated
impact if a 10 percent increase in prices for
a la carte food sales relative to food costs
reduces purchase and consumption of those
foods by 1.0 percent. This assumption results
in $3.7 billion in additional revenue over five
years relative to the main estimate from Table
5.

4. Alternative Levels of NSLP/SBP
Participation as a Substitution for a la Carte
Sales

Our main estimate assumes that 46 percent
of lost demand for a la carte foods due to
price increases would be redirected as
additional school meals program
participation. Two alternative assumptions
about this substitution effect are presented:

e Table 11, Section F shows the estimated
impact if 20 percent of lost demand was
substituted as school meals program
participation. This assumption results in a
reduction of $787 million in revenue over
five years relative to the main estimate in
Table 10.

e Table 11, Section G shows the estimated
impact if 60 percent of lost demand was
substituted as school meals program
participation. This assumption results in an
increase of $424 million in revenue over five

27 See SLBCS-II.

years relative to the main estimate in Table
10.

E. Benefits

The primary social benefits of the statute
as implemented by this interim rule are to
ensure that school pricing policies and other
non-Federal contributions increase the
revenue available to local school food service
operations to support production of healthful
school meals that are consistent with Federal
nutrition standards. It does this by
eliminating two unintended Federal
subsidies—for paid meals and a la carte
foods—that are drawn from payments to
support free meals for the lowest-income
children. The diversion of these funds
negatively affects all children by limiting the
funds available to provide nutritious meals.

e USDA’s research shows that it cost about
$2.28 to produce a school lunch in SY 2005-
06.26 While USDA’s reimbursement for a free
meal ($2.50), including cash and commodity
foods, was about 9 percent higher than
reported production costs, total revenues
from a paid meal—including the price
charged to families ($1.60), USDA’s cash
reimbursement ($0.21), and the commodity
entitlement ($0.175)—was 13 percent less.
Total revenue from a paid meal was only 80
percent of the value of Federal support for a
free meal.

e Research also shows that revenues in SY
2005-06 from non-reimbursable foods fell
short of the cost of producing them by an
average of about 29 percent.2? The average
SFA used revenues from reimbursable meals
to offset the cost of producing a la carte and
other non-reimbursable food items.

The provision of additional revenue to the
non-profit food service account will provide
important financial support to improve the
quality of all reimbursable meals. USDA has
estimated that the cost of compliance with its
proposed rule updating nutrition standards
for school meals based on recommendations
from the Institute of Medicine (IOM) (RIN
0584—-AD59, published January 13, 2011)
would increase total costs by roughly 12
percent when fully implemented. The
estimated impact of this regulation could
increase revenues sufficiently to cover those
increased costs,
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TABLE 11—CO0OST OF RULE UNDER ALTERNATE ASSUMPTIONS
Fiscal year
2011 ‘ 2012 ‘ 2013 ‘ 2014 ‘ 2015 ‘ Total
Section A. More Rapid Increase in Paid Lunch Prices
Net required non-Federal revenue inCrease ..........cocoveeeeneieeneneeniennens $0 $19 $138 $197 $256 $610
Increase Over Primary Estimate ........cccoceiiiiniiiiiinieeee e 0 10 72 93 112 287
Section B. Greater Sensitivity of Paid Meal Participation to Price
Net required non-Federal revenue inCrease .........cooceveeeereeeeneseenennens $0 $5 $36 $52 $69 $163
Decrease From Primary Estimate .........ccocoeiiiiiiiiiieecc e 0 -4 -30 —51 —76 —-160
Section C. Lesser Sensitivity of Paid Meal Participation to Price
Net required non-Federal revenue iNCrease .........ccoccevveeereeeereseenennnens $0 $11 $79 $126 $177 $392
Increase Over Primary EStimate ..........cocooiiiiiiiiiiiniceeee e 0 2 13 22 32 69
Section D. Greater Price Elasticity of Demand for a la Carte Foods
SFA 212 Carte REBVENUE ......ccooueeeeeeeeceeeteeee ettt ereens $51 $335 $360 $385 $420 $1,551
Decrease From Primary Estimate .........ccccoiiiiiiiiiiieeceeeee —-124 —-814 - 877 —936 -1,022 -3,773
Section E. Lesser Price Elasticity of Demand for a la Carte Foods
SFA @12 Carte REVENUE ........cceeuveuieiiieieieieeteeteeteeee ettt $296 $1,941 $2,091 $2,231 $2,438 $8,997
Increase Over Primary ESimate .......ccoocceeeiiiiiiiiie e 121 792 854 911 995 3,673
Section F. Lesser Substitution of School Meals Participation for a la Carte Sales
USDA Paid Meal Reimbursements ...........ccoceeiieiiiniinieeeeeeeneeeeeee $20 $129 $147 $151 $158 $605
Decrease From Primary Estimate .........ccccoooiiiiiiieee e —26 —-168 —-191 -197 —205 —787
Section G. Greater Substitution of School Meals Participation for a la Carte Sales
USDA Paid Meal Reimbursements ...........ccoeerereienenieneneneeeeesennens $59 $388 $441 $454 $473 $1,816
Increase Over Primary EStimate ..........cocoiiieniiiiiinieee e 14 91 103 106 110 424

support full consistency with existing
standards, and ease the path to rapid and full
compliance with strengthened nutrition
standards, including (1) increased servings of
fruits and vegetables, (2) replacement of
refined-grain foods with whole-grain rich
foods, and (3) replacement of higher-fat dairy
products with low-fat varieties.28 The
increased funding to support these meals
could not only improve their nutritional
quality, but also their appeal to students,
leading to further NSLP-SBP participation
increases.29 This in turn would further
increase the impact of the proposed

28 The regulatory impact analysis for 0584—AD59
estimates the cost of reaching full compliance with
improved nutrition standards at $6.8 billion over
fiscal years 2012—-2016.

29 The IOM report recommending changes to
school meals standards identifies factors in their
recommendations that may increase and decrease
student acceptance, but also points to efforts in a
number of localities in which efforts to improve the
nutritional quality of school meals have resulted in
increased participation. See Institute of Medicine
(2010). School Meals: Building Blocks for Healthy
Children. Washington, DC: The National Academies
Press, chapter 9, especially pp. 272-275.

standards described above. (It would also
increase the SFA revenue and Federal cost
that could result from this rule.)

As documented in the IOM
recommendations, the proposed changes in
school meals standards correspond to
inconsistencies between the typical diets of
school-aged children in the United States and
the Dietary Guidelines/MyPyramid
recommendations. In particular, the report
cited an analysis of National Health and
Nutrition Examination Survey data for 1999—
2002 that showed:

e Total vegetable intake was only about 40
percent of the MyPyramid levels, with intake
of dark green and orange vegetables less than
20 percent of MyPyramid levels.

e Total fruit intake was about 80 percent
of the MyPyramid levels for children ages
5—8, with far lower levels for older children.

¢ Intake of whole grains was less than one-
quarter of MyPyramid levels, although total
grain intake was at or above MyPyramid
levels.

o Intake of dairy products varied by age,
with the intakes of the youngest children
exceeding MyPyramid levels, while those of
older children were below those levels.

However, most dairy consumed contained 2
percent or more milk fat, while the Dietary
Guidelines recommend fat-free or low-fat
dairy products.3°

The kinds of changes in school meals that
this additional revenue will support will
promote diets more consistent with the
Guidelines among program participants.
Such diets, in turn, are useful behavioral
contributors to health and well-being. As the
report of the 2010 Dietary Guidelines
Advisory Committee notes, “‘evidence is
accumulating that selecting diets that comply
with the Guidelines reduces the risk of
chronic disease and promotes health.” 31 The
report describes and synthesizes the evidence
linking diet and different chronic disease

30nstitute of Medicine (2010). School Meals:
Building Blocks for Healthy Children. Washington,
DC: The National Academies Press, pp. 49-53.

31 Djetary Guidelines Advisory Committee (2010).
Report of the Dietary Guidelines Advisory
Committee on the Dietary Guidelines for
Americans, 2010, to the Secretary of Agriculture
and the Secretary of Health and Human Services.
U.S. Department of Agriculture, Agriculture
Research Service, Washington, DC, p. B1-2.
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risks, including cardiovascular disease and
blood pressure, as well as the effects of
dietary patterns on total mortality.

Children are a subpopulation of particular
focus for the Committee; the report
emphasizes the increasing common evidence
of chronic disease risk factors, such as
glucose intolerance and hypertension, among
children, and explains that “[e]vidence
documents the importance of optimal
nutrition starting during the fetal period
through childhood and adolescence because
this has a substantial influence on the risk of
chronic disease with age.” 32

In response, the report notes improvements
in food at schools as a critical strategy to
prevent obesity, and related health risks,
among children. Indeed, the Committee
recommends “[ilmprov[ing] foods sold and
served in schools, including school breakfast,
lunch, and after-school meals and
competitive foods so that they meet the
recommendations of the Institute of Medicine
and the key findings of the 2010 Dietary
Guidelines Advisory Committee. This
includes all age groups of children, from
preschool through high school.” 33

II1. Alternatives

Most aspects of the interim rule are non-
discretionary, and tie to explicit, specific
requirements of Section 205 and 206 of the
Act. Because of the mandatory effective date
of July 1, 2011, USDA has chosen to use the
plain language of the law to the extent
possible and focus exclusively on mandatory
requirements in this interim rule. However,
the Department made several choices to
clarify expectations and requirements for
program operators. These are described
briefly below.

Section 205: Funding From Non-Federal
Sources

The law allows SFAs to add “funding from
non-Federal sources” in lieu of raising paid

meal prices. The law explicitly excludes in-
kind contributions and revenue from
competitive foods from counting toward a
non-Federal contribution, but does not
otherwise define the parameters of these
contributions. USDA considered the
following alternatives defining the scope of
allowable funding:

e Apart from in-kind contributions and
revenue from competitive foods, allow any
other cash funding from a non-Federal
source to count. Because funds contributed to
the school food service account are provided
for a wide variety of purposes, this broad
interpretation could result in few, if any,
SFAs receiving additional funds that could
support the meal service, potentially
undermining the intent of this provision.

e Count only new sources of contributions
after July 1, 2011, the effective date of the
provision. This “maintenance of effort”
approach would maximize new revenue, but
could also penalize SFAs and States that
have historically contributed significant non-
Federal revenues by requiring them to
contribute additional revenue.

o Allow those non-Federal contributions
that provide direct support for paid Iunches.
This seemed to cleave most closely to the
intent of the law.34 However, the need to
identify and potentially augment such
funding sources could be difficult to
implement by the July 1 effective date.

The Department chose to allow any non-
Federal contribution to the school food
service account to count towards the
requirement in school Year 2011-12, but for
subsequent years to limit contributions to
those that are for direct support for paid
lunches, in order to balance achieving the
intent of the law as soon as possible with
enabling implementation in the first year.

Section 205: Calculating the Average Paid
Meal Price

To determine the required level of non-
Federal revenue, SFAs must calculate the
average paid meal price across all paid NSLP
lunches served in the district. USDA
considered the following alternatives in
defining the average price:

o Average price per Iunch: This method
requires SFAs to multiply the number of paid
lunches served by the price for each across
all schools, add these figures together, and
divide by the total number of lunches served
in the district for the period. This approach
most accurately reflects the total revenue
derived from student payments for paid
lunches. Because it requires the use of meal
counts, it is somewhat more burdensome
than the alternative described below.

e Average price per school): This would
entail SFAs to determine a simple average of
prices by school—adding the prices charged
at each school and dividing by the total
number of schools. This is a simpler
calculation, but does not appropriately factor
in the number of meals served at each school,
or at different price points.

The Department chose the average price
per lunch approach, as it most accurately
reflects the payments made by families in
support of paid lunches, while requiring only
limited additional calculation, and no
information that is not readily available to
schools and SFAs.

IV. Accounting Statement

Table 12 contains the FY 2011 present
values of the figures in Table 2 using a 7
percent discount rate. Table 13 contains
present values under an alternate 3 percent
discount rate. The rightmost columns of
Tables 12 and 13 contain the annualized
effects of the rule.

TABLE 12—PRESENT VALUE OF SFA REVENUE AND FEDERAL COST: 7 PERCENT DISCOUNT RATE

Fiscal year
Total FY | Annualized
2011 2012 2013 2014 2015 2011-15 amount
Transfers (from non-Federal sources to SFA) ................ $193 $1,193 $1,252 $1,278 $1,331 $5,247 $1,280
Transfers (from Federal Government to SFA) ............... 46 278 293 279 269 1,164 284
COSES ittt e 5 9 9 8 8 38 9
TABLE 13—PRESENT VALUE OF SFA REVENUE AND FEDERAL COST: 3 PERCENT DISCOUNT RATE
Fiscal year
Total FY | Annualized
2011 2012 2013 2014 2015 2011-15 amount
Transfers (from non-Federal sources to SFA) ................ $193 $1,239 $1,352 $1,433 $1,550 $5,767 $1,259
Transfers (from Federal Government to SFA) ................ 46 288 316 313 313 1,276 279
(0] (PR 5 9 9 9 9 41 9

32 Dietary Guidelines Advisory Committee,
pp. B1-2, B1-3.

33 Dijetary Guidelines Advisory Committee,
p. B3-6.

34 Senate Report 111-178 on the Healthy Hunger
Free Kids Act (page 37) notes: “School districts that

charge at least the difference between the free lunch
reimbursement rate and the paid lunch
reimbursement rate for paid meals must adjust their
prices on an annual basis by the inflation
adjustment factor used for federal reimbursement
rates. Participating school food authorities may

reduce the average price of a paid lunch required
under this section if the State agency ensures that
sufficient funding from non-Federal sources (other
than in-kind contributions) is added to the
nonprofit school food service account to
compensate for the reduction (emphasis added).”
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Note: This Analysis will not be codified in
the Code of Federal Regulations.

Appendix B to 7 CFR 210 Initial Regulatory
Flexibility Analysis

Initial Regulatory Flexibility Analysis Interim
Rule: National School Lunch Program:
School Food Service Account Revenue
Amendments Related to the Health Hunger-
Free Kids Act of 2010
[RIN 0584—-AE11]

AGENCY: Food and Nutrition Service,
USDA

BACKGROUND: The Regulatory Flexibility
Act (RFA) requires agencies to consider the
impact of their rules on small entities and to
evaluate alternatives that would accomplish
the objectives of the rules without unduly
burdening small entities when the rules
impose a significant economic impact on a
substantial number of small entities. Inherent
in the RFA is Congress’ desire to remove
barriers to competition and encourage
agencies to consider ways of tailoring
regulations to the size of regulated entities.

The RFA does not require that agencies
necessarily minimize a rule’s impact on
small entities if there are significant legal,
policy, factual, or other reasons for the rule’s
having such an impact. The RFA requires
only that agencies determine, to the extent
feasible, the rule’s economic impact on small
entities, explore regulatory alternatives for
reducing any significant economic impact on
a substantial number of such entities, and
explain the reasons for their regulatory
choices.

Reasons That Action Is Being Considered

Sections 205 and 206 of Public Law 111—
296, the Healthy, Hunger-Free Kids Act of
2010 (December 13, 2010), amended the
Richard B. Russell National School Lunch
Act (NSLA) to address revenue from paid
lunches and nonprogram foods (foods and
beverages sold by schools outside of the
reimbursable meals programs). Beginning
July 1, 2011, school food authorities (SFAs)
that participate in the National School Lunch
Program (NSLP) must assess the prices
charged for lunches served to students not
eligible for free or reduced prices meals (i.e.,
paid lunches) and ensure sufficient funds are
provided to the nonprofit school food service
account in relation to the difference between
the higher reimbursement that the Federal
government provides for free lunches and the
lower reimbursement provided for paid
lunches. These funds may come in the form
of limited increases in paid lunch prices or
by providing additional sources of non-
Federal funding to support paid lunches.
Section 206 requires SFAs to assure that the
proportion of total revenue from the sale of
nonprogram foods to the total revenue be
equal to or greater than the proportion of
total food costs associated with obtaining
nonprogram foods to the total costs
associated with obtaining program and
nonprogram foods from the account.

Objectives of, and Legal Basis for, the Interim
Rule

Section 12 of the NSLA was amended by
adding paragraphs (p) and (q) which,
respectively, address the requirements for

revenue from paid reimbursable school
lunches and from sale of nonprogram foods.
These provisions are intended to ensure
sufficient funds are provided to the nonprofit
school food service account for meals served
to students not eligible for free or reduced
price meals and for the cost of obtaining
nonprogram foods.

Historically, there have been three main
sources of funds provided to nonprofit school
food service accounts: Federal
reimbursements, paid meal revenues, and
State and local funding. Research indicates
that average prices charged for paid meals—
meals served to students not certified to
receive free or reduced price meals—are too
low to cover the cost of producing those
meals. Pricing paid meals below the cost of
their production effectively increases federal
subsidies for higher income children at the
expense of low income children and
negatively affects children across all income
levels by limiting the funds available to
provide nutritious meals. This same rationale
applies to the requirement for assuring that
the cost of obtaining nonprogram foods.
These provisions will ensure that schools
have funding available to support serving
nutritious meals to all students.

Number of Small Entities to Which the
Interim Rule Will Apply

This rule directly regulates the 55 State
education agencies and 2 State Departments
of Agriculture (SAs) that operate the NSLP
and SBP pursuant to agreements with
USDA'’s Food and Nutrition Service (FNS); in
turn, its provisions apply to entities that
prepare and provide NSLP and SBP meals to
students. While SAs are not small entities
under the RFA as State populations exceed
the 50,000 threshold for a small government
jurisdiction, many of the service-providing
institutions that work with them to
implement the program do meet definitions
of small entities:

There are currently about 19,000 School
Food Authorities (SFAs) participating in
NSLP and SBP. More than 99 percent of these
have fewer than 50,000 students.35 About 26
percent of SFAs with fewer than 50,000
students are private. However, private school
SFAs account for only 3 percent of all
students in SFAs with enrollments under
50,000.36

Nearly 102,000 schools and residential
child care institutions participate in the
NSLP. These include more than 90,000
public schools, 6,000 private schools, and
about 5,000 residential child care institutions
(RCCIs).37 We focus on the impact at the SFA
level in this document, rather than the school
level, because SFAs are responsible for the
administration of the NSLP and the SBP.

Food service management companies
(FSMCs) that prepare school meals or menus
under contract to SFAs are affected indirectly

35 FNS 742 School Food Verification Survey,
School Year 2009-2010. This number is
approximate, not all SFAs are required to submit
the 742 form.

36 Tbid. RCClIs include but are not limited to
juvenile detention centers, orphanages, and medical
institutions. We do not have information on the
number of children enrolled in these institutions.

37 FNS program data for FY 2010.

by the interim rule. Thirteen percent of
public school SFAs contracted with FSMCs
in school year (SY) 2004-2005.38 Of the
2,460 firms categorized as ““food service
contractors” under NAICS code 72231, 96
percent employ fewer than 500 workers.39

Projected Reporting, Recordkeeping and
Other Compliance Requirements

The analysis below covers only those
organizations impacted by the interim rule
that were determined to be small entities.

School Food Authorities (SFA)/Schools

e Under the interim rule, school food
authorities must ensure that schools that
participate in the NSLP generate revenue for
paid reimbursable lunches that is comparable
to Federal free lunch revenue. Schools must
evaluate and gradually adjust the price of
paid reimbursable lunches or use non-
Federal funding to ensure that the school
foodservice account receives sufficient
revenue to cover this level.

To the extent that schools increase prices
rather than use other non-Federal revenues to
meet the rule’s requirements, and these
increases reduce demand for paid lunches,
NSLP participation could decrease in these
schools. However, USDA estimates that this
impact will be small—about 0.11 percent for
each additional cent in paid lunch prices.

e Under the interim rule, school food
authorities must also ensure that revenue
from nonprogram foods cover the cost of
obtaining those foods. We estimate that this
requirement will result in substantial
increases in prices charged for nonprogram
foods in some schools, and in turn decrease
demand for these foods, leading some
students to increase consumption of NSLP/
SBP meals, and others to acquire food from
other sources. (This is described in more
detail in Appendix A.

e Finally, the interim rule will require
SFAs to report their paid lunch prices to
USDA on an annual basis. We have estimated
a small increase in reporting burden for
SFAs.

While we recognize that these changes may
in some cases increase burden on schools
and school food authorities, they are explicit
requirements of the Healthy, Hunger Free
Kids Act of 2010, and will serve the
important intent of that law to ensure that
schools have funding available to support
serving nutritious meals to all students.

Federal Rules That May Duplicate, Overlap
or Conflict With the Interim Rule

FNS is unaware of any such Federal rules
or laws.

Significant Alternatives

The law provides for various ways that
SFAs can comply with these requirements.
The law allows SFAs to limit the increase in
the price to a maximum of ten cents
annually, although the SFA may choose to

381J.S. Department of Agriculture, Food and
Nutrition Service, Office of Research, Nutrition and
Analysis, School Nutrition Dietary Assessment
Study-1II, Vol. I, 2007, p. 34 http://www.fns.usda.
gov/ora/MENU/Published/CNP/FILES/SNDAIII-
Vol1.pdf

39Ibid.


http://www.fns.usda.gov/ora/MENU/Published/CNP/FILES/SNDAIII-Vol1.pdf
http://www.fns.usda.gov/ora/MENU/Published/CNP/FILES/SNDAIII-Vol1.pdf
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raise the price higher. Further, in lieu of a
price increase, the SFA may add non-Federal
funds to the school food service account in
the amount of revenue required to meet the
requirement. This interim rule allows SFAs
to carry-over any increase above the
minimum over subsequent school years. This
allows the SFA the flexibility to choose to
have price increases only periodically, rather
than annually. The law also provides
flexibility in establishing how to account for
adequate revenue for the cost of obtaining
foods sold outside of the school meals
programs. Once SFAs determine the
proportionate revenue needed for
nonprogram foods, it may choose to increase
the price of certain items to provide the
additional revenue, may do an across the
board increase or may choose to add funds
from sources outside of the school food
service account.

Regulatory Flexibility Act

This rule has been reviewed with
regard to the requirements of the
Regulatory Flexibility Act of 1980 (5
U.S.C. 601-612). It has been certified
that this rule will have a significant
economic impact on a substantial
number of small entities. A Regulatory
Flexibility Analysis (RFA) was
developed for this interim rule and is
included as Appendix B at the end of
this document.

Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104—4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and Tribal governments and the private
sector. Under section 202 of the UMRA,
the Department generally must prepare
a written statement, including a cost/
benefit analysis, for proposed and final
rules with Federal mandates that may
result in expenditures to State, local, or
Tribal governments, in the aggregate, or
to the private sector, of $100 million or
more in any one year. When such a
statement is needed for a rule, section
205 of the UMRA generally requires the
Department to identify and consider a
reasonable number of regulatory
alternatives and adopt the least costly,
more cost-effective or least burdensome
alternative that achieves the objectives
of the rule. This rule does not contain
Federal mandates (under the regulatory
provisions of Title IT of the UMRA) that
impose costs on State, local, or Tribal
governments or to the private sector of
$100 million or more in any one year.
This rule is, therefore, not subject to the
requirements of sections 202 and 205 of
the UMRA.

Executive Order 12372

The NSLP is listed in the Catalog of
Federal Domestic Assistance under No.

10.555. For the reasons set forth in the
final rule in 7 CFR part 3015, Subpart
V and related notice (48 FR 29115, June
24, 1983), this program is included in
the scope of Executive Order 12372,
which requires intergovernmental
consultation with State and local
officials.

Executive Order 13132

Executive Order 13132 requires
Federal agencies to consider the impact
of their regulatory actions on State and
local governments. Where such actions
have federalism implications, agencies
are directed to provide a statement for
inclusion in the preamble to the
regulations describing the agency’s
considerations in terms of the three
categories called for under section
(6)(b)(2)(B) of Executive Order 13132.
USDA has considered the impact of this
rule on State and local governments and
has determined that this rule does not
have federalism implications. This rule
does not impose substantial or direct
compliance costs on State and local
governments. Therefore, under Section
6(b) of the Executive Order, a federalism
summary impact statement is not
required.

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule is intended to have
preemptive effect with respect to any
State or local laws, regulations or
policies which conflict with its
provisions or which would otherwise
impede its full implementation. This
rule is not intended to have retroactive
effect unless specified in the DATES
section of the final rule. Prior to any
judicial challenge to the provisions of
this rule or the application of its
provisions, all applicable administrative
procedures must be exhausted.

Civil Rights Impact Analysis

FNS has reviewed this rule in
accordance with Departmental
Regulations 43004, ’Civil Rights
Impact Analysis”, and 15121,
“Regulatory Decision Making
Requirements.” After a careful review of
the rule’s intent and provisions, FNS
has determined that this rule is not
intended to limit or reduce in any way
the ability of protected classes of
individuals to receive benefits on the
basis of their race, color, national origin,
sex, age or disability nor is it intended
to have a differential impact on minority
owned or operated business
establishments, and woman-owned or
operated business establishments that
participate in the Child Nutrition
Programs.

Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. Chap. 35; see 5 CFR part
1320), requires that the Office of
Management and Budget (OMB)
approve all collections of information
by a Federal agency from the public
before they can be implemented.
Respondents are not required to respond
to any collection of information unless
it displays a current, valid OMB control
number. This is a new collection. The
new provisions in this rule, which do
increase burden hours, affect
information collection requirements that
will be merged into the NSLP, OMB
Control Number #0584—0006, expiration
date 5/31/2012. The current collection
burden inventory for the NSLP is
12,257,764. These changes are
contingent upon OMB approval under
the Paperwork Reduction Act of 1995.
When the information collection
requirements have been approved, FNS
will publish a separate action in the
Federal Register announcing OMB’s
approval.

Comments on the information
collection in this interim rule must be
received by August 16, 2011.

Send comments to the Office of
Information and Regulatory Affairs,
OMB, Attention: Desk Officer for FNS,
Washington, DC 20503. Please also send
a copy of your comments to Lynn
Rodgers-Kuperman, Program Analysis
and Monitoring Branch, Child Nutrition
Division, 3101 Park Center Drive,
Alexandria, VA 22302. For further
information or for copies of the
information collection requirements,
please contact Lynn Rodgers-Kuperman
at the address indicated above.
Comments are invited on: (1) Whether
the proposed collection of information
is necessary for the proper performance
of the Agency’s functions, including
whether the information will have
practical utility; (2) the accuracy of the
Agency’s estimate of the proposed
information collection burden,
including the validity of the
methodology and assumptions used; (3)
ways to enhance the quality, utility and
clarity of the information to be
collected; and (4) ways to minimize the
burden of the collection of information
on those who are to respond, including
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.

All responses to this request for
comments will be summarized and
included in the request for OMB
approval. All comments will also
become a matter of public record.
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Title: National School Lunch Program:
School Food Service Account Revenue
Amendments Related to the Healthy,
Hunger-Free Kids Act of 2010.

OMB Number: 0584-NEW.

Expiration Date: Not Yet Determined.

Type of Request: New Collection.

Abstract: This interim rule
promulgates the provisions from
sections 205 and 206 of Public Law
111-296, the Healthy, Hunger-Free Kids
Act of 2010 (the Act). Section 205
amended section 12 of the Richard B.
Russell National School Lunch Act
(NSLA) (42 U.S.C. 1760) by adding a
new subsection (p), ‘“Price for a Paid
Lunch” which addresses, for the first
time, requirements for SFAs on
establishing prices for paid
reimbursable lunches (hereinafter called
paid lunches). Section 205 provided
SFAs with some flexibility in phasing-
in any increases in paid lunches and in
using non-Federal funds to supplement
paid lunch revenue in order to keep the

price of a paid lunch lower. These
provisions do not apply to the revenue
from or prices charged for either
afterschool snacks or for school
breakfasts offered in 7 CFR part 220.
There is also a requirement in section
205 requiring USDA to establish
procedures to annually collect and
publish the paid lunch prices charged
by SFAs.

Section 206 of Public Law 111-296
amended section 12 of the NSLA by
adding a paragraph (q), “Nonprogram
Food Sales.” This provision addresses
food in schools outside of the
reimbursable meal and meal
supplements, which are purchased with
funds from the nonprofit school food
service account. Included are foods sold
in competition with these reimbursable
meal programs as provided in section 10
of the Child Nutrition Act (42 U.S.C.
1779). The law now requires that the
revenue from the sale of nonprogram

foods be proportionate to the total
revenue generated by such food.

These changes are effective July 1,
2011.

Those respondents participating in
the SBP also participate in the NSLP,
thus the burden associated with the SBP
will be carried in the NSLP. The average
reporting and recordkeeping burden per
response and the annual burden hours
are explained below and summarized in
the charts which follow.

Respondents for this Interim Rule:
State Agencies (57) and School Food
Authorities (20,858).

Estimated Number of Respondents for
this Interim Rule: 20,915.

Estimated Number of Responses per
Respondent for this Interim Rule:
3.991824.

Estimated Total Annual Responses:
83,489.

Estimated Total Annual Burden on
Respondents for this Interim Rule:
322,827.

ESTIMATED ANNUAL BURDEN FOR 0584—NEW, NATIONAL SCHOOL LUNCH PROGRAM 7 CFR PART 210

Estimated Average Average
Section number of Frreeqsue-or:\cs)gof annual burden per Annuhzzlubrgrden
respondents P responses response
Reporting
State agency (SA) consolidates paid | 7 CFR 57 1 57 10 570
reimbursable lunch prices reported 210.14(e)(7).
by SFAs and submits to FNS.
SFA reports paid lunch prices for | 7 CFR 20,858 1 20,858 0.25 5,215
each NSLP school to the SA. 210.14(e)(7).
Total Reporting for Interim Rule | ....cccooiiiiiiiiiies 20,915 1 20,915 0.2766 5,785
Total Existing Reporting BUrden | .......ccocoiiieiiiiieniis | reeriieeiiieeniines | eeevieeressneeessneens | svreeessneessnnneesnes | seeeesseessssneessnnes 2,981,464
for 0584-0006, Part 210.
Total Reporting Burden INCrease | ........cccociiiiiiiiiii | covireiieeiieniiinies | seeeieesieesiesieees | eesieesissinesieens | eesieesneeseesseeesns 5,785
with Interim Rule.
Total Reporting Burden for | ... | s | i | e | e 2,987,249
0584—-0006, Part 210 with
Interim Rule.
Recordkeeping
SA maintains records of paid reim- | 7 CFR 57 366 20,858 0.2 4,172
bursable lunch prices obtained 210.14(e)(7).
from SFAs.
SFA maintains records of its calcula- | 7 CFR 20,858 1 20,858 5 104,290
tion of the average price of paid re- 210.14(e)(1)-
imbursable lunches and adjust- (e)(5).
ments.
SFAs maintains records documenting | 7 CFR 210.14(f) .. 20,858 1 20,858 10 208,580
the revenue generated from the
sale of nonprogram foods.
Total Recordkeeping for Interim | ......cccccoviiiiineenns 20,915 2.99 62,574 15.1586 317,042
Rule.
Total Existing ReCOrdKeeping | ...cccoccveeerrierriiennis | reeeriieeisirieeniines | eeerveeressneeessneens | svnreeessneessnnneennes | eeeesseeessineessnnes 9,276,300
Burden for 0584-0006, Part
210.
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ESTIMATED ANNUAL BURDEN FOR 0584—NEW, NATIONAL SCHOOL LUNCH PROGRAM 7 CFR PART 210—Continued

Estimated Average Average
Section number of Frl?eqsuec)r;]czsyeof annual burden per Annuhe:)lubrgrden
respondents P responses response
Total Recordkeeping Burden fOr | .......ccccoiiiiiiiiiiiiiis | erieiiieniiiiieniiies | eeerieeessienesneeees | erveeesiseessiseeesnes | seeeessseesssiseessnnes 9,593,342

0584—-0006, Part 210 with In-
terim Rule.

SUMMARY OF BURDEN (OMB #0584—
NEW)

Total No. Respondents
Average No. Responses per
Respondent
Total Annual Responses
Average Hours per Re-
sponse
Total Burden Hours for Part
210 With Interim Rule
Current OMB Inventory for
Part 210

20,915

3.991824
83,489

3.8667

12,580,591

Difference (New Burden
Requested With In-
terim Rule)

322,827

12,257,764

7 CFR 210.15 and 210.20 require that,
in order to participate in the NSLP,
SFAs and State agencies must maintain
records to demonstrate compliance with
Program requirements. 7 CFR 210.23
further requires that State agencies and
SFAs maintain records for a period of
three years.

E-Government Act Compliance

The Food and Nutrition Service is
committed to complying with the E-
Government Act of 2002, to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

Executive Order 13175—Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175 requires
Federal agencies to consult and
coordinate with Tribes on a
government-to-government basis on
policies that have Tribal implications,
including regulations, legislative
comments or proposed legislation, and
other policy statements or actions that
have substantial direct effects on one or
more Indian Tribes, on the relationship
between the Federal Government and
Indian Tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian Tribes.
In spring 2011, USDA engaged in a
series of consultative sessions to obtain
input by Tribal officials or their
designees concerning the impact of this
rule on the Tribe or Indian Tribal
governments, or whether this rule may

preempt Tribal law. Reports from these
consultations will be made part of the
USDA annual reporting on Tribal
Consultation and Collaboration. USDA
will respond in a timely and meaningful
manner to all Tribal government
requests for consultation concerning
this rule and will provide additional
venues, such as webinars and
teleconferences, to periodically host
collaborative conversations with Tribal
officials or their designees concerning
ways to improve this rule in Indian
country.

List of Subjects in 7 CFR Part 210

Grant programs—education; Grant
programs—health; Infants and children;
Nutrition; Penalties; Reporting and
recordkeeping requirements; School
breakfast and lunch programs; Surplus
agricultural commodities.

Accordingly, 7 CFR part 210 is
amended as follows:

PART 210—NATIONAL SCHOOL
LUNCH PROGRAM

m 1. The authority citation for 7 CFR
part 210 continues to read as follows:

Authority: 42 U.S.C. 1751-1760, 1779.

m2.1n§210.2:
m a. The definition of “Nonprofit school
food service account” is amended by
adding a sentence at the end;
m b. The definition of “Subsidized
lunch (paid lunch)” is removed; and
m c. The definition of “Paid lunch”
added.

The additions read as follows:

Subpart A—General
§210.2 Definitions.

* * * * *

Nonprofit school food service account
* * * This account shall include, as
appropriate, non-Federal funds used to
support paid lunches as provided in
§210.14(e), and proceeds from
nonprogram foods as provided in
§210.14(f).

* * * * *

Paid Iunch means a lunch served to
children who are either not certified for
or elect not to receive the free or
reduced price benefits offered under
part 245 of this chapter. The Department
subsidizes each paid lunch with both

general cash assistance and donated
foods. The prices for paid lunches in a
school food authority shall be
determined in accordance with
§210.14(e).

* * * * *

Subpart C—Requirements for School
Food Authority Participation

m 3.In § 210.9, paragraph (b)(1) is
revised to read as follows:

§210.9 Agreement with State agency.

* * * * *

(b) * % %

(1) Maintain a nonprofit school food
service and observe the requirements for
and limitations on the use of nonprofit
school food service revenues set forth in
§210.14 and the limitations on any
competitive school food service as set
forth in § 210.11;

* * * * *

m 4.In § 210.14, new paragraphs (e) and
(f) are added to read as follows:

§210.14 Resource management.

* * * * *

(e) Pricing paid lunches. For each
school year beginning July 1, 2011,
school food authorities shall establish
prices for paid lunches in accordance
with this paragraph.

(1) Calculation procedures. Each
school food authority shall:

(i) Determine the average price of paid
lunches. The average shall be
determined based on the total number of
paid lunches claimed for the month of
October in the previous school year, at
each different price charged by the
school food authority.

(ii) Calculate the difference between
the per meal Federal reimbursement for
paid and free lunches received by the
school food authority in the previous
school year (i.e., the reimbursement
difference);

(iii) Compare the average price of a
paid lunch under paragraph (e)(1)(i) of
this section to the difference between
reimbursement rates under paragraph
(e)(1)(ii) of this section.

(2) Average paid lunch price is equal
to/greater than the reimbursement
difference.

When the average paid lunch price
from the prior school year is equal to or
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greater than the difference in
reimbursement rates as determined in
paragraph (e)(1)(iii) of this section, the
school food authority shall establish an
average paid lunch price for the current
school year that is not less than the
difference identified in (e)(1)(iii) of this
section; except that, the school food
authority may use the procedure in
paragraph (e)(4)(ii) of this section when
establishing prices of paid lunches.

(3) Average lunch price is lower than
the reimbursement difference. When the
average price from the prior school year
is lower than the difference in
reimbursement rates as determined in
paragraph (e)(1)(iii) of this section, the
school food authority shall establish an
average price for the current school year
that is not less than the average price
charged in the previous school year as
adjusted by a percentage equal to the
sum obtained by adding:

(i) 2 percent; and

(ii) The percentage change in the
Consumers Price Index for All Urban
Consumers used to increase the Federal
reimbursement rate under section 11 of
the Act for the most recent school year
for which data are available. The
percentage to be used is found in the
annual notice published in the Federal
Register announcing the national
average payment rates, from the prior
year.

(4) Price Adjustments. (i) Maximum
required price increase. The maximum
annual average price increase required
under this paragraph shall not exceed
ten cents.

(ii) Rounding of paid lunch prices.
Any school food authority may round
the adjusted price of the paid lunches
down to the nearest five cents.

(iii) Optional price increases. A
school food authority may increase the
average price by more than ten cents.

(5) Reduction in average price for
paid lunches. (i) Any school food
authority may reduce the average price
of paid lunches as established under
this paragraph if the State agency
ensures that funds are added to the
nonprofit school food service account in
accordance with this paragraph.

The minimum that must be added is
the product of:

(A) The number of paid lunches
claimed by the school food authority in
the previous school year multiplied by

(B) The amount required under
paragraph (e)(3) of this section, as
adjusted under paragraph (e)(4) of this
section, minus the average price
charged.

(ii) Prohibitions. The following shall
not be used to reduce the average price
charged for paid lunches:

(A) Federal sources of revenue;

(B) Revenue from foods sold in
competition with lunches or with
breakfasts offered under the School
Breakfast Program authorized in 7 CFR
part 220. Requirements concerning
foods sold in competition with lunches
or breakfasts are found in §210.11 and
§ 220.12 of this chapter, respectively;

(C) In-kind contributions;

(D) Any in-kind contributions
converted to direct cash expenditures
after July 1, 2011; and

(E) Per-meal reimbursements (non-
Federal) specifically provided for
support of programs other than the
school lunch program.

(iii) Allowable non-Federal revenue
sources. Any contribution that is for the
direct support of paid lunches that is
not prohibited under paragraph (e)(5)(ii)
of this section may be used as revenue
for this purpose. Such contributions
include, but are not limited to:

(A) Per-lunch reimbursements for
paid lunches provided by State or local
governments;

(B) Funds provided by organizations,
such as school-related or community
groups, to support paid lunches;

(C) Any portion of State revenue
matching funds that exceeds the
minimum requirement, as provided in
§210.17, and is provided for paid
lunches; and

(D) A proportion attributable to paid
lunches from direct payments made
from school district funds to support the
lunch service.

(6) Additional considerations. (i) In
any given year, if a school food
authority with an average price lower
than the reimbursement difference is
not required by paragraph (e)(4)(ii) of
this section to increase its average price
for paid lunches, the school food
authority shall use the unrounded
average price as the basis for
calculations to meet paragraph (e)(3) of
this section for the next school year.

(ii) If a school food authority has an
average price lower than the
reimbursement difference and chooses
to increase its average price for paid
lunches in any school year more than is
required by this section, the amount
attributable to the additional voluntary
increase may be carried forward to the
next school year(s) to meet the
requirements of this section.

(iii) For the school year beginning July
1, 2011 only, the limitations for non-
Federal contributions in paragraph
(e)(5)(iii) of this section do not apply.

(7) Reporting lunch prices. In
accordance with guidelines provided by
FNS:

(i) School food authorities shall report
prices charged for paid lunches to the
State agency; and

(ii) State agencies shall report these
prices to FNS.

(f) Revenue from nonprogram foods.
Beginning July 1, 2011, school food
authorities shall ensure that the revenue
generated from the sale of nonprogram
foods complies with the requirements in
this paragraph.

(1) Definition of nonprogram foods.
For the purposes of this paragraph,
nonprogram foods are those foods and
beverages:

(i) Sold in a participating school other
than reimbursable meals and meal
supplements; and

(ii) Purchased using funds from the
nonprofit school food service account.

(2) Revenue from nonprogram foods.
The proportion of total revenue from the
sale of nonprogram foods to total
revenue of the school food service
account shall be equal to or greater than:

(i) The proportion of total food costs
associated with obtaining nonprogram
foods to

(ii) The total costs associated with
obtaining program and nonprogram
foods from the account.

(3) All revenue from the sale of
nonprogram foods shall accrue to the
nonprofit school food service account of
a participating school food authority.

m5.In §210.15:

m a. Amend paragraph (a)(6) by
removing the word “and” at the end of
paragraph;

m b. Amend paragraph (a)(7) by
removing ““.”” at the end of the paragraph
and adding ‘; and” in its place;

m c. Add a new paragraph (a)(8);

m d. Amend paragraph (b)(5) by

[T

removing ““.” at the end of the paragraph
and adding ;" in its place;

m e. Add new paragraphs (b)(6) and
(b)(7).

The additions read as follows:

§210.15 Reporting and recordkeeping.

(a) * % %

(8) The prices of paid lunches charged
by the school food authority.

(b) * % %

(6) Records to document compliance
with the requirements in § 210.14(e);
and

(7) Records to document compliance
with the requirements in § 210.14(f).

m 6.In § 210.19, paragraph (a)(2) is
amended by adding a sentence at the
end to read as follows:

Subpart D—Requirements for State
Agency Participation

§210.19 Additional responsibilities.
(a) * % %
(2) * * * Each State agency shall
ensure that school food authorities
comply with the requirements for
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pricing paid lunches and nonprogram
foods as required in § 210.14(e) and
§210.14(f).

* * * * *

m7.In §210. 20:
m a. Amend paragraph (a)(7) by
removing the word “and” at the end of

paragraph;
m b. Amend paragraph (a)(8) by
removing ““.” at the end of paragraph

and adding “‘; and” in its place;

m c. Add new paragraph (a)(9);

m d. Amend paragraph (b)(11) by
removing the word “and’ at the end of

paragraph;

m e. Amend paragraph (b)(12) by
removing ““.”” at the end of paragraph
and adding ;" in its place;

m f. Add new paragraphs (b)(13) and
(b)(14).

The additions read as follows:

§210.20 Reporting and recordkeeping.

(a) * x *

(9) The prices of paid lunches charged
by each school food authority.

(b) * * *

(13) Records showing compliance
with the requirements in § 210.14(e)(5)
and records supplied annually by
school food authorities showing paid
meal prices charged as required by
§210.14(e)(6); and

(14) Records to document compliance
with the requirements in § 210.14(f).

Dated: June 3, 2011.
Kevin Concannon,

Under Secretary, Food, Nutrition and
Consumer Services.

[FR Doc. 2011-14926 Filed 6—-16—11; 8:45 am]
BILLING CODE 3410-30-P

DEPARTMENT OF AGRICULTURE

National Institute of Food and
Agriculture

7 CFR Part 3430
[0524—-AA61]

Competitive and Noncompetitive
Nonformula Federal Assistance
Programs—Administrative Provisions
for Biomass Research and
Development Initiative

AGENCY: National Institute of Food and
Agriculture, USDA.

ACTION: Affirmation of interim rule.

SUMMARY: The National Institute of Food
and Agriculture (NIFA) is affirming,
without change, an interim rule
containing a set of specific
administrative requirements for the
Biomass Research and Development
Initiative (BRDI) to supplement the

Competitive and Noncompetitive Non-
formula Federal Assistance Programs—
General Award Administrative
Provisions for this program. The BRDI is
authorized under section 9008 of the
Farm Security and Rural Investment Act
of 2002 (FSRIA), as amended by section
9001 of the Food, Conservation, and
Energy Act of 2008 (FCEA).

DATES: This final rule is effective on
June 17, 2011.

FOR FURTHER INFORMATION CONTACT:
Carmela Bailey, National Program
Leader, Division of Bioenergy, National
Institute of Food and Agriculture, U.S.
Department of Agriculture, STOP 3356,
1400 Independence Avenue, SW.,
Washington, DC 20250-2299; Voice:
202—401-6443; Fax: 202—401-4888;
E-mail: cbailey@NIFA.usda.gov.
SUPPLEMENTARY INFORMATION:

I. Background and Summary

Authority

On June 14, 2010 (Volume 75,
Number 113), NIFA published an
interim rule with a 120-day comment
period to provide administrative
provisions that are specific to the
Federal assistance awards made under
section 9008 of the Farm Security and
Rural Investment Act of 2002 (FSRIA),
Public Law 107-171 (7 U.S.C. 8108), as
amended by section 9001 of the Food,
Conservation, and Energy Act of 2008
(FCEA), Public Law 110-246, providing
authority to the Secretary of Agriculture
and the Secretary of Energy, to establish
and carry out a joint Biomass Research
and Development Initiative (BRDI)
under which competitively awarded
grants, contracts, and financial
assistance are provided to, or entered
into with, eligible entities to carry out
research on and development and
demonstration of biofuels and biobased
products; and the methods, practices,
and technologies for the production of
biofuels and biobased products. No
program specific comments were
received. NIFA will proceed with the
final rule with only minimal changes.
Should the Secretaries of USDA and
DOE decide to make competitive
Federal assistance awards under this
authority, the rules contained within
subpart K apply. Activities authorized
under BRDI are carried out in
consultation with the Biomass Research
and Development Board, established in
section 9008(c) of FSRIA and the
Biomass Research and Development
Technical Advisory committee
established in section 9008(d) of FSRIA.
The USDA authority to carry out this
program has been delegated to NIFA
through the Under Secretary for
Research, Education, and Economics.

Purpose

The objectives of BRDI are to develop
(a) technologies and processes necessary
for abundant commercial production of
biofuels at prices competitive with fossil
fuels; (b) high-value biobased products
(1) To enhance the economic viability of
biofuels and power, (2) to serve as
substitutes for petroleum-based
feedstocks and products, and (3) to
enhance the value of coproducts
produced using the technologies and
processes; and (c) a diversity of
economically and environmentally
sustainable domestic sources of
renewable biomass for conversion to
biofuels, bioenergy, and biobased
products.

Organization of 7 CFR Part 3430

A primary function of NIFA is the
fair, effective, and efficient
administration of Federal assistance
programs implementing agricultural
research, education, and extension
programs. As noted above, NIFA has
been delegated the authority to
administer this program and will be
issuing Federal assistance awards for
funding made available for this
program; and thus, awards made under
this authority will be subject to the
Agency'’s assistance regulations at 7 CFR
part 3430, Competitive and
Noncompetitive Non-formula Federal
Assistance Programs—General Award
Administrative Provisions. The
Agency’s development and publication
of these regulations for its non-formula
Federal assistance programs serve to
enhance its accountability and to
standardize procedures across the
Federal assistance programs it
administers while providing
transparency to the public. NIFA
published 7 CFR part 3430 with
subparts A through F as an interim rule
on August 1, 2008 [73 FR 44897-44909]
and as a final rule on [September 4,
2009] [74 FR 45736-45752]. These
regulations apply to all Federal
assistance programs administered by
NIFA except for the formula grant
programs identified in 7 CFR 3430.1(f),
the Small Business Innovation Research
programs, with implementing
regulations at 7 CFR part 3403, and the
Veterinary Medicine Loan Repayment
Program (VMLRP) authorized under
section 1415A of the National
Agricultural Research, Extension, and
Teaching Policy Act of 1977
(NARETPA).

NIFA organized the regulation as
follows: Subparts A through E provide
administrative provisions for all
competitive and noncompetitive non-
formula Federal assistance awards.


mailto:cbailey@NIFA.usda.gov

Federal Register/Vol.

76, No. 117/Friday, June 17, 2011/Rules and Regulations

35319

Subparts F and thereafter apply to
specific NIFA programs.

NIFA is, to the extent practical, using
the following subpart template for each
program authority: (1) Applicability of
regulations, (2) purpose, (3) definitions
(those in addition to or different from
§ 3430.2), (4) eligibility, (5) project types
and priorities, (6) funding restrictions
(including indirect costs), and (7)
matching requirements. Subparts F and
thereafter contain the above seven
components in this order. Additional
sections may be added for a specific
program if there are additional
requirements or a need for additional
rules for the program (e.g., additional
reporting requirements). Through this
rulemaking, NIFA is adding subpart K
for the administrative provisions that
are specific to the Federal assistance
awards made under the BRDI authority.

II. Administrative Requirements for the
Rulemaking

Executive Order 12866

This action has been determined to be
not significant for purposes of Executive
Order 12866, and therefore, has not
been reviewed by the Office of
Management and Budget. This final rule
will not create a serious inconsistency
or otherwise interfere with an action
taken or planned by another agency; nor
will it materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs; nor will it have an
annual effect on the economy of $100
million or more; nor will it adversely
affect the economy, a sector of the
economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or Tribal
governments or communities in a
material way. Furthermore, it does not
raise a novel legal or policy issue arising
out of legal mandates, the President’s
priorities or principles set forth in the
Executive Order.

Regulatory Flexibility Act of 1980

This final rule has been reviewed in
accordance with the Regulatory
Flexibility Act of 1980, as amended by
the Small Business Regulatory
Enforcement Fairness Act of 1996, 5
U.S.C. 601-612. The Department
concluded that the rule will not have a
significant economic impact on a
substantial number of small entities.
The rule does not involve regulatory
and informational requirements
regarding businesses, organizations, and
governmental jurisdictions subject to
regulation.

Paperwork Reduction Act (PRA)

The Department certifies that this
final rule has been assessed in
accordance with the requirements of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq. (PRA). The Department
concludes that this final rule does not
impose any new information
requirements; however, the burden
estimates will increase for existing
approved information collections
associated with this rule due to
additional applicants. These estimates
will be provided to OMB. In addition to
the SF—424 form families (i.e., Research
and Related and Mandatory), SF—425
Federal Financial Report, Financial
Status Reports; NIFA has three currently
approved OMB information collections
associated with this rulemaking: OMB
Information Collection No. 0524—0042,
NIFA Current Research Information
System (CRIS); No. 0524—-0041, NIFA
Application Review Process; and No.
0524-0026, Assurance of Compliance
with the Department of Agriculture
Regulations Assuring Civil Rights
Compliance and Organizational
Information.

Catalog of Federal Domestic Assistance

This final regulation applies to the
Federal assistance program
administered by NIFA under the Catalog
for Federal Domestic Assistance (CFDA)
No.10.312, Biomass Research and
Development Initiative.

Unfunded Mandates Reform Act of 1995
and Executive Order 13132

The Department has reviewed this
final rule in accordance with the
requirements of Executive Order No.
13132 and the Unfunded Mandates
Reform Act of 1995, 2 U.S.C. 1501 et
seq., and has found no potential or
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. As there is no
Federal mandate contained herein that
could result in increased expenditures
by State, local, or Tribal governments, or
by the private sector, the Department
has not prepared a budgetary impact
statement.

Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

The Department has reviewed this
final rule in accordance with Executive
Order 13175, and has determined that it
does not have “Tribal implications.”
The final rule does not “have
substantial direct effects on one or more
Indian Tribes, on the relationship

between the Federal Government and
Indian Tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian Tribes.”

Clarity of This Regulation

Executive Order 12866 and the
President’s Memorandum of June 1,
1998, require each agency to write all
rules in plain language. The Department
invites comments on how to make this
final rule easier to understand.

List of Subjects in 7 CFR Part 3430

Administrative practice and
procedure, Agricultural research,
Education, Extension, Federal
assistance.

PART 3430—COMPETITIVE AND
NONCOMPETITIVE NON-FORMULA
FEDERAL ASSISTANCE PROGRAMS—
GENERAL AWARD ADMINISTRATIVE
PROVSIONS

Accordingly, the interim rule
amending 7 CFR part 3430 which was
published at 75 FR 33497 on June 14,
2010, is adopted as a final rule without
change.

Signed at Washington, DC, on June 10,
2011.

Ralph Otto,

Deputy Director, Food and Community
Resources, National Institute of Food and
Agriculture.

[FR Doc. 2011-15104 Filed 6-16-11; 8:45 am]
BILLING CODE 3410-22-P

DEPARTMENT OF AGRICULTURE

National Institute of Food and
Agriculture

7 CFR Part 3430
RIN 0524—-AA59

Competitive and Noncompetitive Non-
Formula Federal Assistance
Programs—Specific Administrative
Provisions for the Beginning Farmer
and Rancher Development Program

AGENCY: National Institute of Food and
Agriculture, USDA.
ACTION: Final rule.

SUMMARY: The National Institute of Food
and Agriculture (NIFA) is adopting as a
final rule, with changes, an interim rule
(published at 74 FR 45968 on September
4, 2009) containing a set of specific
administrative requirements for the
Beginning Farmer and Rancher
Development Program (BFRDP) to
supplement the Competitive and
Noncompetitive Non-Formula Federal
Assistance Programs—General Award
Administrative Provisions for this
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program. The BFRDP is authorized
under section 7405 of the Farm Security
and Rural Investment Act of 2002, as
amended by section 7410 of the Food,
Conservation, and Energy Act of 2008.
DATES: This final rule is effective on
June 17, 2011.

FOR FURTHER INFORMATION CONTACT: Dr.
Siva Sureshwaran, National Program
Leader, Institute of Food Production and
Sustainability; National Institute of
Food and Agriculture, U.S. Department
of Agriculture, STOP 2240, 1400
Independence Avenue, SW.,
Washington, DC 20250-2240; Voice:
202—-2720-7536; Fax: 202—401-6070;
E-mail: ssureshwaran@nifa.usda.gov.
SUPPLEMENTARY INFORMATION:

I. Background and Summary

Authority

Section 7405 of the Farm Security and
Rural Investment Act of 2002 (FSRIA),
Public Law 107-171 (7 U.S.C. 3319{), as
amended by section 7410 of the Food,
Conservation, and Energy Act of 2008
(FCEA), Public Law 110-246, authorizes
the Secretary of Agriculture (Secretary)
to provide training, education, outreach,
and technical assistance to beginning
farmers or ranchers. The authority to
carry out this program has been
delegated to the National Institute of
Food and Agriculture (NIFA) through
the Under Secretary for Research,
Education, and Economics.

In carrying out the program, the
Secretary is authorized to make
competitive grants under section
7405(c) of FSRIA to support new and
established local and regional training,
education, outreach, and technical
assistance initiatives that address the
needs of beginning farmers and
ranchers. The Secretary may award a
BFRDP grant to a collaborative State,
Tribal, local, or regionally-based
network or partnership of public or
private entities, which may include: A
State cooperative extension service; a
Federal, State, or Tribal agency; a
community-based and nongovernmental
organization; a college or university
(including an institution awarding an
associate’s degree) or foundation
maintained by a college or university; or
any other appropriate partner, as
determined by the Secretary. BFRDP
grants shall be awarded to address
needs of beginning farmers and ranchers
in the following areas: Mentoring,
apprenticeships, and internships;
resources and referrals; assisting
beginning farmers or ranchers in
acquiring land from retiring farmers and
ranchers; innovative farm and ranch
transfer strategies; entrepreneurship and
business training; model land leasing

contracts; financial management
training; whole farm planning;
conservation assistance; risk
management education; diversification
and marketing strategies; curriculum
development; understanding the impact
of concentration and globalization; basic
livestock and crop farming practices; the
acquisition and management of
agricultural credit; environmental
compliance; information processing;
and other similar subject areas of use to
beginning farmers or ranchers. Pursuant
to FSRIA section 7405(c)(3), these grants
shall not have a term of more than 3
years and shall not be in an amount
greater than $250,000 per year; however,
eligible recipients may receive
consecutive grants. These awards also
are prohibited by statute from
supporting planning, repair,
rehabilitation, acquisition, or
construction of a building or facility. In
addition, not less than 25 percent of
these BFRDP grant funds for a fiscal
year must be used to support programs
and services that address the needs of
limited resource beginning farmers or
ranchers; socially disadvantaged
beginning farmers or ranchers; and farm
workers (including immigrant farm
workers) desiring to become farmers or
ranchers. All BFRDP grant applicants
are required to provide funds or in-kind
support in an amount that is at least
equal to 25 percent of the Federal funds
awarded. In making BFRDP grants,
priority will be given to partnerships
and collaborations that are led by or
include nongovernmental and
community-based organizations with
expertise in new agricultural producer
training and outreach. Geographical
diversity will be ensured to the
maximum extent practicable.

FSRIA section 7405(d) also requires
the Secretary to establish beginning
farmer and rancher education teams to
develop curricula and conduct
educational programs and workshops
for beginning farmers or ranchers in
diverse geographical areas of the United
States. The Secretary is required, in
promoting the development of curricula
and to the maximum extent practicable,
to include modules tailored to specific
audiences of beginning farmers or
ranchers, based on crop or regional
diversity. The Secretary is required to
cooperate, to the maximum extent
practicable, with (1) State cooperative
extension services; (2) Federal and State
agencies; (3) community-based and
nongovernmental organizations; (4)
colleges and universities (including an
institution awarding an associate’s
degree) or foundations maintained by a
college or university; and other

appropriate partners, as determined by
the Secretary.

FSRIA section 7405(e) requires the
Secretary to establish an online
clearinghouse that makes available to
beginning farmers or ranchers education
curricula and training materials and
programs, which may include online
courses for direct use by beginning
farmers or ranchers.

For fiscal year (FY) 2009, $18 million
was made available for the BFRDP,
including administrative costs. For FY
2010, $19 million was made available
for the BFRDP, including administrative
costs. For FY 2011, it is anticipated that
$19 million will be made available for
the BFRDP, including administrative
costs.

Comments on Interim Rule and
Development of Final Rule for
Subpart J

On September 4, 2009, NIFA
published an interim rule [74 FR 45968]
to provide administrative provisions
that are specific to the BFRDP, as
subpart ] to 7 CFR part 3430. In the
interim rule, NIFA invited comments
which were due to the agency by
November 3, 2009. We received
comments from two professional
organizations: Association of Southern
Region Extension Directors (ASRED)
and National Sustainable Agriculture
Coalition (NSAC).

ASRED provided two comments: one
on eligibility and the second on the
addition of two program types under
7 CFR 3430.604, Project types and
priorities. Regarding eligibility, ASRED
disagreed with 7 CFR 3430.608(b),
Review criteria—Partnership and
collaboration, which states: “In making
awards under this subpart, NIFA shall
give priority to partnerships and
collaborations that are led by or include
nongovernmental and community-based
organizations with expertise in new
agricultural producer training and
outreach.” ASRED commented that it
does not support placing priority for
awards on non-governmental
organizations (NGOs) and community-
based organizations (CBOs). ASRED
continued their comment as follows:
“NGOs/CBOs certainly can contribute to
this program as partner, and in some
cases, as lead entities, but we question
the idea that, by purpose, structure or
outcome, NGOs/CBOs offer any inherent
advantage as lead entities.” ASRED
requests that the Cooperative Extension
Systems be recognized as equally
capable lead agencies given the mission
of the Cooperative Extension System, as
USDA'’s outreach arm, in partnership
with the land-grant institutions and
local governments, to provide informal
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education throughout 3,000 counties
and parishes across the United States.
ASRED’s comment includes a
discussion of the efficient and effective
use of the national extension system and
the research being conducted at the
land-grant institutions. NIFA is not
revising 7 CFR 3430.608(b) as the
authorizing program legislation, at 7
U.S.C. 3319f(c)(7), specifically provides
that for Standard BFRDP Project grants
priority be given to partnerships and
collaborations that are led by or include
nongovernmental and community-based
organizations with expertise in new
agricultural producer training and
outreach and, as a matter of agency
discretion, NIFA is applying the
statutory priority requirement to the
other two components of the BFRDP as
well.

ASRED’s other comment
recommended that “‘tax management,
including record keeping and tax form
preparation” and “‘basic agricultural
law” be added to the list of BFRDP
project focus areas in 7 CFR 3430.604(a),
Project types and priorities—Standard
BFRDP projects. NIFA agrees with this
comment and is revising the regulation
to include those subject areas as
additional program types under 7 CFR
3430.604(a).

NSAC provided a number of
comments on the following sections:

7 CFR 3430.602, Definitions; 7 CFR
3430.605(b), Funding restrictions—
Indirect costs; 7 CFR 3430.606(a),
Matching requirements—Requirement; 7
CFR 3430.608(a), Review criteria—
Evaluation criteria; 7 CFR 3430.608(b),
Review criteria—Partnership and
collaboration; 7 CFR 3430.609(a), Other
considerations—Set aside; 7 CFR
3430.609(c), Other considerations—
Duration of awards; and 3430.609(d),
Other considerations—Amount of
grants. NSAC also provided a
recommendation on adopting a regional
structure for BFRDP.

7 CFR 3430.602—Definitions

NSAC recommended that NIFA use
its statutory discretionary authority to
add other criteria to the definition of a
“beginning farmer or rancher” to
include the “two-fold criteria of the
Farm Service Agency (FSA) definition
from section 343(11)(D) of the
Consolidated Farm and Rural
Development Act pertaining to material
and substantial participation and day-
to-day labor and management.” NSAC
stated that adding these additional
criteria will ensure that the program is
meeting the needs of the audience for
which the program was established.
NIFA has not revised the definition of
“beginning farmer or rancher” because

NIFA has chosen to use only criteria
identified by Congress in the
authorizing legislation.

7 CFR 3430.605(b)—Funding
Restrictions—Indirect Costs

NSAG urged NIFA to make BFRDP
awards as cooperative agreements and
thereby, limit the indirect costs to no
more than 10 percent or “in some
fashion put a reasonable and modest cap
on indirect costs.” NSAC feels that this
would allow funds to support as many
projects and beginning farmers and
ranchers as possible. NSAC points to the
success of the Sustainable Agriculture
Research and Education (SARE)
Program which has been successful for
over two decades “despite allowing zero
indirect costs.”

NIFA is not revising this section as it
cannot use cooperative agreements as a
way to limit indirect costs for the
standard BFRDP projects. Pursuant to
FSRIA § 7405(c)(1) (7 U.S.C.
33191(c)(1)), and as reflected in 7 CFR
3430.604(a), awards for standard BFRDP
projects are required to be made as
grants. As with other agricultural
research, education, and extension
grants, BFRDP grants are subject to the
22 percent cap on indirect costs
pursuant to NARETPA § 1462(a)

(7 U.S.C. 3310(a)).

For the educational enhancement
team projects and online clearinghouse
authorized by FSRIA §§ 7405(d) and (e),
respectively, 7 CFR 3430.604(b)
provides that awards for those
components of the BFRDP may be made
as either grants or cooperative
agreements. Per 7 CFR 3430.2, NIFA
defines a grant as ‘‘the award by the
Authorized Departmental Officer of
funds to an eligible grantee to assist in
meeting the costs of conducting for the
benefit of the public, an identified
project which is intended and designed
to accomplish the purpose of the
program as identified in the program
solicitation or RFA” and a cooperative
agreement as ‘“‘the award by the
Authorized Departmental Officer of
funds to an eligible awardee to assist in
meeting the costs of conducting for the
benefit of the public, an identified
project which is intended and designed
to accomplish the purpose of the
program as identified in the program
solicitation or RFA, and where
substantial involvement is expected
between NIFA and the awardee when
carrying out the activity contemplated
in the agreement.” The award types for
those projects will depend on whether
substantial involvement is expected.

7 CFR 3430.606(a)—Matching
Requirements—Requirement

NSAC urged NIFA “to clarify in the
final rule that for the portion of any
match that is cash, it does not require
that the cash be in hand, provided the
applicant provides sufficient
information demonstrating that the
funding will be available before the time
it is needed for expenditure in the
project.” NSAC commented further that
“requiring that cash be in hand at the
time a BFRDP application is submitted
is a substantial barrier for smaller
community-based and non-profit
organizations.” NIFA is not revising this
section as the standards for meeting the
matching requirements are found in the
USDA uniform assistance regulations (7
CFR parts 3016 and 3019) and in the
applicable RFAs.

7 CFR 3430.608(a)—Review Criteria—
Evaluation Criteria

NSAC had comments on four of the
six evaluation criteria under this
section. They had no comments on
criterion (2), technical merit, and
criterion (3), achievability. Under
criterion (1), relevancy, NSAC felt that
language should be added ““to the rule
that clarifies that ‘relevancy’ includes
due consideration of at least three major
factors: (1) Creating the maximum
number of enduring beginning farmer
and rancher opportunities, (2) ensuring
that the enduring opportunities being
created are economically viable,
environmentally-sound, and help create
an enhanced quality of life for the farm
family and the community, (3) creating
farming opportunities that do not
diminish farming opportunities for
others.” NIFA does not concur with this
recommendation. NIFA concludes that
relevancy addresses critical barriers
faced by beginning farmers and
ranchers.

Under criterion (4), the expertise and
track record of one or more of the
applicants, NSAC urged NIFA to
“clarify in the rule that expertise be
based on demonstrable and quantifiable
factors such as the number of training,
assistance, or education activities
previously carried out, participants or
graduates of the program and success
rates, and the number of years a
program or activity has been offered.”
NIFA concurred with the
recommendation. The recommendation
of NSAC was included in the FY 2011
RFA.

Under criterion (5), the adequacy of
plans for the participatory evaluation
process, outcome-based reporting, and
the communication of findings and
results beyond the immediate target
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audience, NSAC comments that NIFA
should help the grantees understand the
criterion by providing in the definitions
section examples of participatory
evaluation, outcome-based reporting,
and public communication. NSAC
suggests that “outcome-based reporting
be defined as outcomes and impacts
rather than activities and inputs” and
that “communicating findings include
the expectation that grantees
demonstrate how their communications
plans reach beyond the immediate
clientele to the larger arena of public
stakeholders.” NIFA concurs with the
recommendation regarding “outcome-
based reporting” and has included the
following definition under 7 CFR
3430.602: “Outcome-based reporting
means reporting that includes an
outcome statement with performance
targets, necessary milestones,
beneficiary engagement, key
individuals, and verification.”

Under criterion (6), other appropriate
factors, as determined by the Secretary,
NSAC states that proposals should be
“ranked higher if they show the degree
and frequency of direct face-to-face
work and interaction with actual
constituencies served.” NIFA concurs
with the recommendation. The
recommendation of NSAC was included
in the FY 2011 RFA.

7 CFR 3430.608(b)—Review Criteria—
Partnership and Collaboration

To ensure that a real, demonstrable
partnership exists, NSAC urges NIFA to
require for projects in which the lead
grantee is an eligible entity that is not
a NGO or CBO, that the NGO or CBO not
receive less than 25 percent collectively
of the BFRDP funding awarded. NSAC
believes that such a provision will
‘“prevent partnership proposals from
becoming partnership in name only.”
NIFA concurs with the
recommendation. The recommendation
of NSAC has been included in the FY
2011 RFA.

7 CFR 3430.609(a)—Other
Considerations—Set Aside

NSAC recommended that NIFA
include a recommendation from the
Conference Report accompanying the
FCEA which encourages the Secretary to
“include immigrant beginning farmers
and ranchers in the funding set-aside for
socially disadvantaged and limited
resource farmers and ranchers.” NSAC
urged NIFA to include this group in this
section. NIFA concurs and has revised
7 CFR 3430.609(a) accordingly to
include immigrant farm workers
planning to become beginning farmers
and ranchers.

NSAG had a second comment on this
section. NSAC urged NIFA to require
groups applying under the 25 percent
set aside for limited resource beginning
farmers and ranchers, socially
disadvantaged beginning farmers and
ranchers, and farm workers desiring to
become farmers or ranchers, to
demonstrate that at least 50.1 percent of
the population served by the project be
members of one or more of those three
groups. NSAC urged NIFA to make this
requirement part of the rule. NIFA does
not concur with the recommendation
from NSAC. NIFA has decided that the
target audience need not be a specific
group but can be open to all beginning
farmers and ranchers so long as the
program addresses the needs of one or
more of those three groups.

7 CFR 3430.609(c)—Other
Considerations—Duration

NSAC urged NIFA to apply the 3-year
limit to the educational enhancement
team project awards in addition to the
standard BFRDP project awards. NIFA
concurs with this recommendation and
has revised 7 CFR 3430.609(c)
accordingly to limit the term of the
educational enhancement team project
awards to three years.

7 CFR 3430.609(d)—Other
Considerations—Amount of Grants

NSAC stated that the BRDFP
legislative language clearly limits grants
to no more than $250,000 per year and
urged NIFA to clarify this in the final
rule. In the interim rule, CSREES/NIFA
decided to provide the maximum
flexibility to the extent of the law for the
awards made under the BFRDP
authority in not subjecting the
educational enhancement team projects
to this limitation. However, based on
the above comment, NIFA has revised 7
CFR 3430.609(d) to limit the
educational enhancement team project
awards to no more than $250,000 per
year.

Additional Consideration—Regional
Program Delivery

NSAC urged NIFA to “convene a
short-duration stakeholder process to
determine whether it would be
advantageous to adopt a regional
structure for BFRDP.” NSAC felt that a
lot could be gained from a regional
approach (i.e., “getting the program
close to the ground as possible;”
program would better reflect regional
differences and priorities; the structure
would allow for more expertise,
ownership, and buy-in; and would
allow for a more efficient use of
resources). NIFA’s response to NSAC is
that there was not much support for

regional program delivery at the first
stakeholder meeting. If this program is
reauthorized in the next Farm Bill,
NIFA would consider revisiting the
recommendation. There are a collection
of projects that potentially could be
strengthened through a regional
structure at a later time.

Organization of 7 CFR Part 3430

A primary function of NIFA is the
fair, effective, and efficient
administration of Federal assistance
programs implementing agricultural
research, education, and extension
programs. As noted above, NIFA has
been delegated the authority to
administer this program and will be
issuing Federal assistance awards for
funding made available for this
program; and thus, awards made under
this authority will be subject to the
Agency’s assistance regulations at 7 CFR
part 3430, Competitive and
Noncompetitive Non-formula Federal
Assistance Programs—General Award
Administrative Provisions. The
Agency’s development and publication
of these regulations for its non-formula
Federal assistance programs serve to
enhance its accountability and to
standardize procedures across the
Federal assistance programs it
administers while providing
transparency to the public. NIFA
published 7 CFR part 3430 with
subparts A through F as an interim rule
on August 1, 2008 [73 FR 44897-44909],
and as a final rule on September 4, 2009
[74 FR 45736-45752]. These regulations
apply to all Federal assistance programs
administered by NIFA except for the
formula grant programs identified in 7
CFR 3430.1(f), the Small Business
Innovation Research programs with
implementing regulations at 7 CFR part
3403 and the Veterinary Medicine Loan
Repayment Program (VMLRP),
authorized under section 1415A of the
National Agricultural Research,
Extension, and Teaching Policy Act of
1977 (NARETPA) with implementing
regulations at 7 CFR part 3431.

NIFA organized the regulation as
follows: Subparts A through E provide
administrative provisions for all
competitive and noncompetitive non-
formula Federal assistance awards.
Subparts F and thereafter apply to
specific NIFA programs.

NIFA is, to the extent practical, using
the following subpart template for each
program authority: (1) Applicability of
regulations, (2) purpose, (3) definitions
(those in addition to or different from
§ 3430.2), (4) eligibility, (5) project types
and priorities, (6) funding restrictions,
and (7) matching requirements.
Subparts F and thereafter contain the
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above seven components in this order.
Additional sections may be added for a
specific program if there are additional
requirements or a need for additional
rules for the program (e.g., additional
reporting requirements).

Through this rulemaking, NIFA is
adding subpart J for the administrative
provisions that are specific to the
BFRDP.

II. Administrative Requirements for the
Final Rulemaking

Executive Order 12866

This action has been determined to be
not significant for purposes of Executive
Order 12866, and therefore, has not
been formally reviewed by the Office of
Management and Budget. This final rule
will not create a serious inconsistency
or otherwise interfere with an action
taken or planned by another agency; nor
will it materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs; nor will it have an
annual effect on the economy of $100
million or more; nor will it adversely
affect the economy, a sector of the
economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local or Tribal
governments or communities in a
material way. Furthermore, it does not
raise a novel legal or policy issue arising
out of legal mandates, the President’s
priorities or principles set forth in the
Executive Order.

Regulatory Flexibility Act of 1980

This final rule has been reviewed in
accordance with the Regulatory
Flexibility Act of 1980, as amended by
the Small Business Regulatory
Enforcement Fairness Act of 1996, 5
U.S.C. 601-612. The Department
concluded that the rule will not have a
significant economic impact on a
substantial number of small entities.
The rule does not involve regulatory
and informational requirements
regarding businesses, organizations, and
governmental jurisdictions subject to
regulation.

Paperwork Reduction Act (PRA)

The Department certifies that this
final rule has been assessed in
accordance with the requirements of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq. (PRA). The Department
concludes that this final rule does not
impose any new information
requirements; however, the burden
estimates will increase for existing
approved information collections
associated with this rule due to
additional applicants.

These estimates have been provided
to OMB. In addition to the SF—424 form

families (i.e., Research and Related and
Mandatory), and SF—425, Federal
Financial Reports; NIFA has three
currently approved OMB information
collections associated with this
rulemaking: OMB Information
Collection No. 0524—-0042, NIFA
Current Research Information System
(CRIS); No. 0524-0041, NIFA
Application Review Process; and No.
0524—-0026, Organizational Information.

Catalog of Federal Domestic Assistance

This final regulation applies to the
Federal assistance program
administered by NIFA under the Catalog
of Federal Domestic Assistance (CFDA)
No. 10.311, Beginning Farmer and
Rancher Development Program.

Unfunded Mandates Reform Act of 1995
and Executive Order 13132

The Department has reviewed this
final rule in accordance with the
requirements of Executive Order No.
13132 and the Unfunded Mandates
Reform Act of 1995, 2 U.S.C. 1501 et
seq., and has found no potential or
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. As there is no
Federal mandate contained herein that
could result in increased expenditures
by State, local, or Tribal governments, or
by the private sector, the Department
has not prepared a budgetary impact
statement.

Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

The Department has reviewed this
final rule in accordance with Executive
Order 13175, and has determined that it
does not have “Tribal implications”.
The final rule does not “have
substantial direct effects on one or more
Indian Tribes, on the relationship
between the Federal Government and
Indian Tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian Tribes”.

Clarity of This Regulation

Executive Order 12866 and the
President’s Memorandum of June 1,
1998, require each agency to write all
rules in plain language. The Department
invites comments on how to make this
final rule easier to understand.

List of Subjects in 7 CFR Part 3430

Administrative practice and
procedure, Agricultural research,
Education, Extension, Federal
assistance.

Accordingly, the interim rule
amending 7 CFR part 3430 which was
published at 74 FR 45968 on September
4, 2009, is adopted as a final rule with
the following changes:

PART 3430—COMPETITIVE AND
NONCOMPETITIVE NON-FORMULA
FEDERAL ASSISTANCE PROGRAMS—
GENERAL AWARD ADMINISTRATIVE
PROVISIONS

m 1. The authority citation for part 3430
continues to read as follows:

Authority: 7 U.S.C. 3316; Pub. L. 106-107
(31 U.S.C. 6101 note).

m 2. Amend § 3430.602 by adding a
definition of “Outcome-based
reporting” to read as follows:

§3430.602 Definitions.

* * * * *

Outcome-based reporting means
reporting that includes an outcome
statement with performance targets,
necessary milestones, beneficiary
engagement, key individuals, and
verification.

m 3. Amend § 3430.604 as follows:

W a. Revise paragraph (a)(19); and

m b. Add new paragraphs (a)(20) and
(a)(21), to read as follows:

§3430.604 Project types and priorities.

(a) * * %

(19) Tax management, including
record keeping and tax form
preparation.

(20) Basic agricultural law.

(21) Other similar subject areas of use

to beginning farmers or ranchers.
* * * * *

m 4. Amend § 3430.609 by revising
paragraphs (a)(3), (c), and (d), to read as
follows:

§3430.609 Other considerations.

(a) * x %

(3) Farm workers (including
immigrant farm workers) desiring to

become farmers or ranchers.
* * * * *

(c) Duration of awards. The term of a
grant for a standard BFRDP project and
an award for an educational
enhancement team project under this
subpart shall not exceed 3 years.
Awards for all other projects under this
subpart shall not exceed 5 years. No-
cost extensions of time beyond the
maximum award terms will not be
considered or granted.

(d) Amount of grants. A grant for a
standard BFRDP project and an award
for an educational enhancement team
project under this subpart shall not be
in an amount that is more than $250,000
for each year.
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Signed at Washington, DG, on June 10,
2011.

Ralph Otto,

Deputy Director, Food and Community
Resources, National Institute of Food and
Agriculture.

[FR Doc. 2011-15105 Filed 6-16—11; 8:45 am]
BILLING CODE 3410-22-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. NM458; Special Conditions No.
25-431-SC]

Special Conditions: Boeing Model 787
Series Airplanes; Seats With Inflatable
Lapbelts

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for the Boeing Model 787 series
airplane. These airplanes will have a
novel or unusual design feature(s)
associated with seats with inflatable
lapbelts. The applicable airworthiness
regulations do not contain adequate or
appropriate safety standards for this
design feature. These special conditions
contain the additional safety standards
that the Administrator considers
necessary to establish a level of safety
equivalent to that established by the
existing airworthiness standards.
DATES: The effective date of these
special conditions is June 13, 2011. We
must receive your comments by July 18,
2011.

ADDRESSES: You must mail two copies
of your comments to: Federal Aviation
Administration, Transport Airplane
Directorate, Attn: Rules Docket (ANM-—
113), Docket No. NM458, 1601 Lind
Avenue, SW., Renton, Washington
98057—-3356. You may deliver two
copies to the Transport Airplane
Directorate at the above address. You
must mark your comments: Docket No.
NM458. You can inspect comments in
the Rules Docket weekdays, except
Federal holidays, between 7:30 a.m. and
4 p.m.

FOR FURTHER INFORMATION CONTACT: Jeff
Gardlin, FAA, Airframe and Cabin
Safety Branch, ANM-115, Transport
Airplane Directorate, Aircraft
Certification Service, 1601 Lind
Avenue, SW., Renton, Washington
98057-3356; telephone (425) 227-2136;
facsimile (425) 227-1149.
SUPPLEMENTARY INFORMATION: The FAA
has determined that notice of, and

opportunity for prior public comment
on, these special conditions, are
impracticable because these procedures
would significantly delay issuance of
the design approval and thus delivery of
the affected aircraft. In addition, the
substance of these special conditions
has been subject to the public comment
process in several prior instances with
no substantive comments received. The
FAA therefore finds that good cause
exists for making these special
conditions effective upon issuance.

Comments Invited

We invite interested people to take
part in this rulemaking by sending
written comments, data, or views. The
most helpful comments reference a
specific portion of the special
conditions, explain the reason for any
recommended change, and include
supporting data. We ask that you send
us two copies of written comments.

We will file in the docket all
comments we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
about these special conditions. You can
inspect the docket before and after the
comment closing date. If you wish to
review the docket in person, go to the
address in the ADDRESSES section of this
preamble between 7:30 a.m. and 4 p.m.,
Monday through Friday, except Federal
holidays.

We will consider all comments we
receive by the closing date for
comments. We may change these special
conditions based on the comments we
receive.

If you want us to acknowledge receipt
of your comments on these special
conditions, include with your
comments a self-addressed, stamped
postcard on which you have written the
docket number. We will stamp the date
on the postcard and mail it back to you.

Background

On March 28, 2003, Boeing
Commercial Airplanes applied for an
FAA type certificate for its new Model
787 series airplane (hereafter referred to
as “787”’). Boeing later applied for, and
was granted, an extension of time for the
type certificate, which changed the
effective application date to October 1,
2006. The 787 will be an all-new, twin-
engine jet transport airplane with a two-
aisle cabin. The maximum takeoff
weight will be 476,000 pounds, with a
maximum passenger count of 381.
These airplanes will have a novel or
unusual design feature associated with
seats with inflatable lapbelts. The
inflatable lapbelt is designed to limit
occupant forward excursion in the event
of an accident. This will reduce the

potential for head injury, thereby
reducing the Head Injury Criteria (HIC)
measurement. The inflatable lapbelt
behaves similarly to an automotive
airbag, but in this case the airbag is
integrated into the lapbelt, and inflates
away from the seated occupant. While
airbags are now standard in the
automotive industry, the use of an
inflatable lapbelt is novel for
commercial aviation.

Title 14, Code of Federal Regulations
(14 CFR) 25.785 requires that occupants
be protected from head injury by either
the elimination of any injurious object
within the striking radius of the head,
or by padding. Traditionally, this has
required a set back of 35 inches from
any bulkhead or other rigid interior
feature or, where not practical, specified
types of padding. The relative
effectiveness of these means of injury
protection was not quantified. With the
adoption of Amendment 25-64 to part
25, specifically § 25.562, a new standard
that quantifies required head injury
protection was created.

Section 25.562 specifies that each seat
type design approved for crew or
passenger occupancy during takeoff and
landing must successfully complete
dynamic tests or be shown to be
compliant by rational analysis based on
dynamic tests of a similar type seat. In
particular, the regulations require that
persons not suffer serious head injury
under the conditions specified in the
tests, and that protection must be
provided or the seat be designed so that
the head impact does not exceed a HIC
of 1000 units. While the test conditions
described for HIC are detailed and
specific, it is the intent of the
requirement that an adequate level of
head injury protection be provided for
passengers in a severe crash.

Because §§ 25.562 and 25.785 and
associated guidance do not adequately
address seats with inflatable lapbelts,
the FAA recognizes that appropriate
pass/fail criteria need to be developed
that do fully address the safety concerns
specific to occupants of these seats.

The inflatable lapbelt has two
potential advantages over other means
of head impact protection. First, it can
provide significantly greater protection
than would be expected with energy-
absorbing pads, and second, it can
provide essentially equivalent
protection for occupants of all stature.
These are significant advantages from a
safety standpoint, since such devices
will likely provide a level of safety that
exceeds the minimum standards of the
Federal aviation regulations.
Conversely, inflatable lapbelts in
general are active systems and must be
relied upon to activate properly when
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needed, as opposed to an energy-
absorbing pad or upper torso restraint
that is passive, and always available.
Therefore, the potential advantages
must be balanced against this and other
potential disadvantages in order to
develop standards for this design
feature.

The FAA has considered the
installation of inflatable lapbelts to have
two primary safety concerns: First, that
they perform properly under foreseeable
operating conditions, and second, that
they do not perform in a manner or at
such times as would constitute a hazard
to the airplane or occupants. This latter
point has the potential to be the more
rigorous of the requirements, owing to
the active nature of the system.

The inflatable lap belt will rely on
electronic sensors for signaling and a
stored gas canister for inflation. These
same devices could be susceptible to
inadvertent activation, causing
deployment in a potentially unsafe
manner. The consequences of
inadvertent deployment as well as
failure to deploy must be considered in
establishing the reliability of the system.
Boeing must substantiate that the effects
of an inadvertent deployment in flight
either would not cause injuries to
occupants or that such deployment(s)
meet the requirement of § 25.1309(b).
The effect of an inadvertent deployment
on a passenger or crewmember that
might be positioned close to the
inflatable lapbelt should also be
considered. The person could be either
standing or sitting. A minimum
reliability level will have to be
established for this case, depending
upon the consequences, even if the
effect on the airplane is negligible.

The potential for an inadvertent
deployment could be increased as a
result of conditions in service. The
installation must take into account wear
and tear so that the likelihood of an
inadvertent deployment is not increased
to an unacceptable level. In this context,
an appropriate inspection interval and
self-test capability are considered
necessary. Other outside influences are
lightning and high intensity radiated
fields (HIRF). Existing regulations
regarding lightning, § 25.1316, and
existing HIRF special conditions for the
787-8 airplane, 25—-354-SC, are
applicable. Finally, the inflatable lapbelt
installation should be protected from
the effects of fire, so that an additional
hazard is not created by, for example, a
rupture of the pyrotechnic squib.

In order to be an effective safety
system, the inflatable lapbelt must
function properly and must not
introduce any additional hazards to
occupants as a result of its functioning.

There are several areas where the
inflatable lapbelt differs from traditional
occupant protection systems, and
requires special conditions to ensure
adequate performance.

Because the inflatable lapbelt is
essentially a single use device, there is
the potential that it could deploy under
crash conditions that are not sufficiently
severe as to require head injury
protection from the inflatable lapbelt.
Since an actual crash is frequently
composed of a series of impacts before
the airplane comes to rest, this could
render the inflatable lapbelt useless if a
larger impact follows the initial impact.
This situation does not exist with
energy absorbing pads or upper torso
restraints, which tend to provide
continuous protection regardless of
severity or number of impacts in a crash
event. Therefore, the inflatable lapbelt
installation should provide protection
when it is required, by not expending its
protection during a less severe impact.
Also, it is possible to have several large
impact events during the course of a
crash, but there is no requirement for
the inflatable lapbelt to provide
protection for multiple impacts.

Since each occupant’s restraint
system provides protection for that
occupant only, the installation must
address seats that are unoccupied. It
will be necessary to show that the
required protection is provided for each
occupant regardless of the number of
occupied seats, and considering that
unoccupied seats may have lapbelts that
are active.

The inflatable lap belt should be
effective for a wide range of occupants.
The FAA has historically considered the
range from the fifth percentile female to
the ninety-fifth percentile male as the
range of occupants that must be taken
into account. In this case, the FAA is
proposing consideration of a broader
range of occupants, due to the nature of
the lapbelt installation and its close
proximity to the occupant. In a similar
vein, these persons could have assumed
the brace position, for those accidents
where an impact is anticipated. Test
data indicate that occupants in the brace
position do not require supplemental
protection, and so it would not be
necessary to show that the inflatable
lapbelt will enhance the brace position.
However, the inflatable lapbelt must not
introduce a hazard in that case when
deploying into the seated, braced
occupant.

Another area of concern is the use of
seats, so equipped, by children whether
lap-held, in approved child safety seats,
or occupying the seat directly. Although
specifically prohibited by the FAA
operating regulations, the use of the

supplementary loop belt (“belly belt”)
may be required by other civil aviation
authorities, and should also be
considered with the end goal of meeting
those regulations. Similarly, if the seat
is occupied by a pregnant woman, the
installation needs to address such usage,
either by demonstrating that it will
function properly, or by adding
appropriate limitation on usage.

Since the inflatable lapbelt will be
electrically powered, there is the
possibility that the system could fail
due to a separation in the fuselage.
Since this system is intended as crash/
post-crash protection means, failure to
deploy due to fuselage separation is not
acceptable. As with emergency lighting,
the system should function properly if
such a separation occurs at any point in
the fuselage.

Since the inflatable lapbelt is likely to
have a large volume displacement, the
inflated bag could potentially impede
egress of passengers. Since the bag
deflates to absorb energy, it is likely that
an inflatable lapbelt would be deflated
at the time that persons would be trying
to leave their seats. Nonetheless, it is
considered appropriate to specify a time
interval after which the inflatable
lapbelt may not impede rapid egress.
Ten seconds has been chosen as a
reasonable time since this corresponds
to the maximum time allowed for an
exit to be openable (§ 25.809). In
actuality, it is unlikely that an exit
would be prepared by a flight attendant
this quickly in an accident severe
enough to warrant deployment of the
inflatable lapbelt, and the inflatable
lapbelt is expected to deflate much
quicker than ten seconds.

In addition, during the development
of the inflatable lap belt the
manufacturer was unable to develop a
fabric that would meet the inflation
requirements for the bag and the
flammability requirements of part
I(a)(1)(ii) of appendix F to part 25. The
fabrics that were developed that meet
the flammability requirement did not
produce acceptable deployment
characteristics. However, the
manufacturer was able to develop a
fabric that meets the less stringent
flammability requirements of part
I(a)(1)(iv) of appendix F to part 25 and
has acceptable deployment
characteristics.

Part I of appendix F to part 25
specifies the flammability requirements
for interior materials and components.
There is no reference to inflatable
restraint systems in Appendix F,
because such devices did not exist at the
time the flammability requirements
were written. The existing requirements
are based on both material types, as well
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as use, and have been specified in light
of the state-of-the-art of materials
available to perform a given function. In
the absence of a specific reference, the
default requirement would be for the
type of material used to construct the
inflatable restraint, which is a fabric in
this case. However, in writing a special
condition, the FAA must also consider
the use of the material, and whether the
default requirement is appropriate. In
this case, the specialized function of the
inflatable restraint means that highly
specialized materials are needed. The
standard normally applied to fabrics is
a 12-second vertical ignition test.
However, materials that meet this
standard do not perform adequately as
inflatable restraints. Since the safety
benefit of the inflatable restraint is very
significant, the flammability standard
appropriate for these devices should not
screen out suitable materials, thereby
effectively eliminating use of inflatable
restraints. The FAA will need to
establish a balance between the safety
benefit of the inflatable restraint and its
flammability performance. At this time,
the 2.5-inch per minute horizontal test
is considered to provide that balance.
As the state-of-the-art in materials
progresses (which is expected), the FAA
may change this standard in subsequent
special conditions to account for
improved materials.

Finally, it should be noted that the
special conditions are applicable to the
inflatable lapbelt system as installed.
The special conditions are not an
installation approval. Therefore, while
the special conditions relate to each
such system installed, the overall
installation approval is a separate
finding, and must consider the
combined effects of all such systems
installed.

Type Certification Basis

Under the provisions of 14 CFR 21.17,
Boeing Commercial Airplanes must
show that the 787 series airplanes meet
the applicable provisions of part 25, as
amended by Amendments 25-1 through
25—-120, 25—-124, 25—-125, and 25-128
with the following exceptions: § 25.1301
remains at Amendment 25-119 for cargo
fire protection systems.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., part 25) do not contain adequate or
appropriate safety standards for the 787
series airplanes because of a novel or
unusual design feature, special
conditions are prescribed under the
provisions of § 21.16.

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to

include any other model that
incorporates the same novel or unusual
design feature, the special conditions
would also apply to the other model.

In addition to the applicable
airworthiness regulations and special
conditions, the 787 series airplanes
must comply with the fuel vent and
exhaust emission requirements of 14
CFR part 34 and the noise certification
requirements of 14 CFR part 36; and the
FAA must issue a finding of regulatory
adequacy under § 611 of Public Law 92—
574, the “Noise Control Act of 1972.”.

The FAA issues special conditions, as
defined in 14 CFR 11.19, in accordance
with § 11.38, and they become part of
the type certification basis under
§21.17(a)(2).

Novel or Unusual Design Features

The 787 series airplanes will
incorporate the following novel or
unusual design features: Boeing
Commercial Airplanes is proposing to
install an inflatable lapbelt on certain
seats of 787 series airplanes, in order to
reduce the potential for head injury in
the event of an accident. The inflatable
lapbelt works similar to an automotive
airbag, except that the airbag is
integrated with the lap belt of the
restraint system.

The CFR states the performance
criteria for head injury protection in
objective terms. However, none of these
criteria are adequate to address the
specific issues raised concerning seats
with inflatable lapbelts. The FAA has
therefore determined that, in addition to
the requirements of part 25, special
conditions are needed to address
requirements particular to installation of
seats with inflatable lapbelts.

Accordingly, in addition to the
passenger injury criteria specified in
§ 25.785, these special conditions are
adopted for the 787 series airplanes
equipped with inflatable lapbelts. Other
conditions may be developed, as
needed, based on further FAA review
and discussions with the manufacturer
and civil aviation authorities.

Discussion

From the standpoint of a passenger
safety system, the inflatable lapbelt is
unique in that it is both an active and
entirely autonomous device. While the
automotive industry has good
experience with airbags, the conditions
of use and reliance on the inflatable
lapbelt as the sole means of injury
protection are quite different. In
automobile installations, the airbag is a
supplemental system and works in
conjunction with an upper torso
restraint. In addition, the crash event is
more definable and of typically shorter

duration, which can simplify the
activation logic. The airplane operating
environment is also quite different from
automobiles and includes the potential
for greater wear and tear, and
unanticipated abuse conditions (due to
galley loading, passenger baggage, etc.);
airplanes also operate where exposure
to high intensity electromagnetic fields
could affect the activation system.

The following special conditions can
be characterized as addressing either the
safety performance of the system, or the
system’s integrity against inadvertent
activation. Because a crash requiring use
of the inflatable lapbelts is a relatively
rare event, and because the
consequences of an inadvertent
activation are potentially quite severe,
these latter requirements are probably
the more rigorous from a design
standpoint.

Applicability

As discussed above, these special
conditions are applicable to the 787
series airplane. Should Boeing
Commercial Airplanes apply at a later
date for a change to the type certificate
to include another model incorporating
the same novel or unusual design
feature, the special conditions would
apply to that model as well.

Conclusion

This action affects only certain novel
or unusual design features on 787 series
of airplanes. It is not a rule of general
applicability.

The substance of these special
conditions has been subjected to the
notice and comment period in several
prior instances and has been derived
without substantive change from those
previously issued. It is unlikely that
prior public comment would result in a
significant change from the substance
contained herein. Therefore, because a
delay would significantly affect the
certification of the airplane, which is
imminent, the FAA has determined that
prior public notice and comment are
unnecessary and impracticable, and
good cause exists for adopting these
special conditions upon issuance. The
FAA is requesting comments to allow
interested persons to submit views that
may not have been submitted in
response to the prior opportunities for
comment described above.

List of Subjects in 14 CFR Part 25
Aircraft, Aviation safety, Reporting

and recordkeeping requirements.
The authority citation for these

special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.
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The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the type
certification basis for Boeing Model 787
series airplanes.

1. Seats with Inflatable Lapbelts. It
must be shown that the inflatable
lapbelt will deploy and provide
protection under crash conditions
where it is necessary to prevent serious
head injury. The means of protection
must take into consideration a range of
stature from a two year old child to a
ninety-fifth percentile male. The
inflatable lapbelt must provide a
consistent approach to energy
absorption throughout that range of
occupants. In addition, the following
situations must be considered:

a. The seat occupant is holding an
infant.

b. The seat occupant is a child in a
child restraint device.

c. The seat occupant is a child not
using a child restraint device.

d. The seat occupant is a pregnant
woman.

2. The inflatable lapbelt must provide
adequate protection for each occupant
regardless of the number of occupants of
the seat assembly, considering that
unoccupied seats may have active
seatbelts.

3. The design must prevent the
inflatable lapbelt from being either
incorrectly buckled or incorrectly
installed such that the inflatable lapbelt
would not properly deploy.
Alternatively, it must be shown that
such deployment is not hazardous to the
occupant, and will provide the required
head injury protection.

4. It must be shown that the inflatable
lapbelt system is not susceptible to
inadvertent deployment as a result of
wear and tear, or inertial loads resulting
from in-flight or ground maneuvers
(including gusts and hard landings), and
other operating and environmental
conditions (vibrations, moisture, etc.)
likely to be experienced in service.

5. Deployment of the inflatable lapbelt
must not introduce injury mechanisms
to the seated occupant, or result in
injuries that could impede rapid egress.
This assessment should include an
occupant who is in the brace position
when it deploys and an occupant whose
belt is loosely fastened.

6. It must be shown that inadvertent
deployment of the inflatable lapbelt,
during the most critical part of the
flight, will either not cause a hazard to
the airplane or its occupants, or it meets
the requirement of § 25.1309(b).

7. It must be shown that the inflatable
lapbelt will not impede rapid egress of

occupants 10 seconds after its
deployment.

8. The system must be protected from
lightning and HIRF. The threats
specified in the certification basis
regarding lightning, § 25.1316, and HIRF
(special conditions) for the 7878
airplane, are incorporated by reference
for the purpose of measuring lightning
and HIRF protection.

9. Inflatable lap belts, once deployed,
must not adversely effect the emergency
lighting system (i.e., block proximity
lights to the extent that the lights no
longer meet their intended function).

10. The inflatable lapbelt must
function properly after loss of normal
airplane electrical power, and after a
transverse separation of the fuselage at
the most critical location. A separation
at the location of the lapbelt does not
have to be considered.

11. It must be shown that the
inflatable lapbelt will not release
hazardous quantities of gas or
particulate matter into the cabin.

12. The inflatable lapbelt installation
must be protected from the effects of fire
such that no hazard to occupants will
result.

13. There must be a means for a
crewmember to verify the integrity of
the inflatable lapbelt activation system
prior to each flight or it must be
demonstrated to reliably operate
between inspection intervals. The FAA
considers the loss of the airbag system
deployment function alone (i.e.,
independent of the conditional event
that requires the airbag system
deployment) is a major failure
condition.

14. The inflatable material may not
have an average burn rate of greater than
2.5 inches/minute when tested using the
horizontal flammability test as defined
in part 25, appendix F, part I, paragraph
(b)(5).

Issued in Renton, Washington, on June 13,
2011.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service, ANM-100.
[FR Doc. 2011-15094 Filed 6-16-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0853; Directorate
Identifier 2010-NM-116—-AD; Amendment
39-16720; AD 2011-12-13]

RIN 2120-AA64

Airworthiness Directives; The Boeing
Company Model 737-600, —700, —700C,
-800, —900, and —900ER Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD requires
repetitive testing of the stabilizer takeoff
warning switches, and corrective
actions if necessary. This AD was
prompted by reports that the warning
horn did not sound during the takeoff
warning system test of the S132 “nose
up stab takeoff warning switch.” We are
issuing this AD to detect and correct a
takeoff warning system switch failure,
which could reduce the ability of the
flightcrew to maintain the safe flight
and landing of the airplane.

DATES: This AD is effective July 22,
2011.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of July 22, 2011.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, Washington 98124—
2207; telephone 206-544-5000,
extension 1; fax 206—766-5680; e-mail
me.boecom@boeing.com; Internet
https://www.myboeingfleet.com. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington.
For information on the availability of
this material at the FAA, call 425-227—
1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
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Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Jeffrey W. Palmer, Aerospace Engineer,
Systems and Equipment Branch, ANM—
130S, FAA, Seattle Aircraft Certification
Office (ACO), 1601 Lind Avenue, SW.,
Renton, Washington 98057—-3356;
phone: 425-917-6472; fax: 425-917—
6590; e-mail: jeffrey.w.palmer@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an airworthiness
directive (AD) that would apply to the
specified products. That NPRM
published in the Federal Register on
September 14, 2010 (75 FR 55691). That
NPRM proposed to require repetitive
testing of the stabilizer takeoff warning
switches, and corrective actions if
necessary.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the proposal and the FAA’s
response to each comment.

Support for the NPRM

Continental Airlines, Delta Air Lines,
and the Air Line Pilots Association
(ALPA), International, support the
NPRM.

Requests To Revise Costs of Compliance
Section of the NPRM

American Airlines (AA) requested
that we revise the Cost of Compliance
section of the NPRM to show a more
accurate cost to operators. Delta Air
Lines noted that the actual cost to
operators will be more than what is
described in the Costs of Compliance
section given in the NPRM.

AA explained that the Costs of
Compliance estimate provided in the
NPRM specifies 1 work-hour per
product at an average labor rate of $85
per hour. However, AA stated that
Boeing Service Bulletin 737-27-1289,
dated April 7, 2010, estimates 4.25
hours to accomplish the test of the
switches and an additional 2.25 hours
each to replace the switches. AA
asserted that Boeing Service Bulletin
737-27-1289, dated April 7, 2010,
estimates a cost to operators of $361.25
to $743.75 per product.

We agree to provide clarification of
the Costs of Compliance section in this
final rule. Since the issuance of the

NPRM, Boeing has issued Service
Bulletin Information Notice 737-27—
1289 IN 02, dated September 27, 2010,
which provides revised work-hours for
testing (1 work-hour) and the on-
condition replacement (2 work-hours) of
the switches. We have revised the Costs
of Compliance section of this final rule
to reflect the latest cost information
provided by the manufacturer.

Request To Add Terminating Action for
Repetitive Inspections

ALPA requested that we revise the
NPRM to include a terminating action
for the repetitive inspections proposed
by the NPRM. AA stated that the lack
of a terminating action for the repetitive
inspections proposed by the NPRM
places pressure on the operator because
it is required to continue the repetitive
inspections at intervals of 750 flight
cycles for the affected airplanes.

We disagree to include a terminating
action in the final rule. The
manufacturer has advised that extensive
modifications would be required to
eliminate the repetitive inspections. No
terminating action is currently available.
However, if a modification that
addresses the unsafe condition
addressed by this AD is developed,
approved, and available, operators
could request approval of an alternative
method of compliance (AMOC) to this
AD for doing that modification. No
change has been made to the final rule
in regard to this issue.

Request To Allow Repair of Switch
Before Replacing

AA questioned why operators could
not attempt to repair a failed switch
before being required to replace the
failed switch. AA explained that the
NPRM and Boeing Service Bulletin 737—
27-1289, dated April 7, 2010, require
the switch to be replaced if it fails the
test. AA reasoned that the switches are
adjustable per “AMM 31-51-02—
Stabilizer Takeoff Warning Switches—
Adjustment/Test.”

From these statements, we infer that
AA is requesting that we revise the
NPRM to allow operators to repair a
failed switch. We disagree. The intent of
the test specified in paragraph (g) of the
final rule is to find and, if necessary,
replace switches that fail to electrically
open or close properly regardless of
adjustment [within the switch’s
allowable range of adjustment], not
switches that are simply out of
adjustment. For switches that are out of
adjustment, it is acceptable to attempt to
adjust a switch that fails the test, prior
to replacing the switch. However, the
allowable range of adjustment is
limited. If the switch continues to fail

the test within the switch’s allowable
range of adjustment, it must be replaced.
To preclude test failures due to an out-
of-adjustment switch, the manufacturer
recommends doing the test with
stabilizer trim set at least one unit
outside the green band. Doing the test
according to the manufacturer’s
recommendation will ensure that any
test failures are due to a malfunctioning
switch, not due to a switch that is
simply out of adjustment. No change
has been made to the final rule in regard
to this issue.

Request To Allow Additional
Replacement Switch

Delta Air Lines (the commenter)
requested that we revise the NPRM to
allow switch part number (P/N)
35EN27—4 to be an additional
acceptable replacement switch for failed
switches. The commenter explained that
paragraph (h) of the NPRM specifies that
a stabilizer takeoff warning switch
which fails the required test must be
replaced with a new switch prior to
further flight, in accordance with Boeing
Service Bulletin 737-27-1289, dated
April 7, 2010. The commenter further
explained that “Section 3.B “‘Work
Instructions’ ”” of this service
information does not specify
replacement switches by part number.
The commenter also explained that
replacement switch part numbers are
found in “Section 2.C.2 ‘Parts and
Materials Supplied by the Operator’ of
the SB,” and that this section lists only
three part numbers. The commenter
expressed that it is aware of an
additional switch, which is not listed in
Boeing Service Bulletin 737-27-1289,
dated April 7, 2010.

We do not agree to allow switch P/N
35EN27—4 to be an additional
acceptable replacement switch. This
part has not been validated as an
acceptable replacement part at this time.
The manufacturer is currently assessing
the acceptability of this part as a
replacement part and might revise the
service information at a later time to
include this part number. If this part
number is found to be acceptable at a
later date, its use might be approved as
an AMOC to this AD. No change has
been made to the final rule in regard to
this issue.

Effect of This AD on AD 88-22-09

Paragraph (b) (“Affected ADs”) of this
AD has been revised to note that this AD
affects AD 88-22—09, Amendment 39—
6054 (Docket No. 88—-NM-132—AD; 53
FR 41313, October 21, 1988). In
addition, we have revised paragraph (g)
of this AD to state that accomplishment
of the repetitive tests required by this
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AD terminates the operational and
functional checks of the takeoff
configuration warning system required
by paragraph A., required item 3
(“Elevator out of Green Band switches”)
of AD 88-22-09 for the airplanes
affected by this new AD.

Conclusion

We reviewed the relevant data,
considered the comments received, and

determined that air safety and the
public interest require adopting the AD
as proposed.

Costs of Compliance

We estimate that this AD would affect
963 airplanes of U.S. registry. We also
estimate that it would take about 1
work-hour per product to comply with
this AD. The average labor rate is $85
per work-hour. Based on these figures,

ON-CONDITION COSTS

we estimate the cost of this AD to the
U.S. operators to be $81,855, or $85 per
product, per inspection cycle.

We estimate the following costs to do
any necessary replacements that would
be required based on the results of the
proposed inspection. We have no way of
determining the number of aircraft that
might need this replacement:

. Cost per
Action Labor cost Parts cost product
2 work-hours x $85 per hour = $170 .....ccocvvvevvreennnne ReplacemMent ........cceeeeriereeisiese e $0 $170

According to the manufacturer, some
of the costs of this proposed AD may be
covered under warranty, thereby
reducing the cost impact on affected
individuals. We do not control warranty
coverage for affected individuals. As a
result, we have included all costs in our
cost estimate.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39
Air transportation, Aircraft, Aviation

safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2011-12-13 The Boeing Company:
Amendment 39-16720; Docket No.
FAA-2010-0853; Directorate Identifier
2010-NM-116—-AD.

Effective Date
(a) This AD is effective July 22, 2011.

Affected ADs

(b) This AD affects AD 88-22-09,
Amendment 39-6054 (Docket No. 88—NM-—
132—AD). This AD does not supersede the
requirements of AD 88-22-09.

Applicability
(c) This AD applies to The Boeing

Company Model 737-600, —700, —700C,
—800, —900, and —900ER series airplanes,

certificated in any category; as identified in
Boeing Service Bulletin 737—-27-1289, dated
April 7, 2010.

Subject

(d) Air Transport Association (ATA) of
America Code 27: Flight Controls.

Unsafe Condition

(e) This AD was prompted by reports that
the warning horn did not sound during the
takeoff warning system test of the S132 “nose
up stab takeoff warning switch.” The Federal
Aviation Administration is issuing this AD to
detect and correct a takeoff warning system
switch failure, which could reduce the ability
of the flightcrew to maintain the safe flight
and landing of the airplane.

Compliance

() You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Test

(g) Within 6 months after the effective date
of this AD, test the stabilizer takeoff warning
switches, in accordance with the
Accomplishment Instructions of Boeing
Service Bulletin 737-27-1289, dated April 7,
2010. Repeat the test thereafter at intervals
not to exceed 750 flight hours.
Accomplishment of the repetitive tests
required by paragraph (g) of this AD
terminates the operational and functional
checks of the takeoff configuration warning
system required by paragraph A., required
item 3 (“Elevator out of Green Band
switches’’) of AD 88—22-09.

Replacement and Re-test

(h) If any stabilizer takeoff warning switch
fails the test required in paragraph (g) or (h)
of this AD, replace the stabilizer takeoff
warning switch with a new switch and test
the new switch before further flight, in
accordance with the Accomplishment
Instructions of Boeing Service Bulletin 737—
27-1289, dated April 7, 2010. Within 750
flight hours after replacement of any switch,
test the replaced switch, in accordance with
the Accomplishment Instructions of Boeing
Service Bulletin 737-27-1289, dated April 7,
2010; and repeat this test on the replaced
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switch thereafter at intervals not to exceed
750 flight hours.

Special Flight Permit

(i) Special flight permits, as described in
Section 21.197 and Section 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199), are not allowed.

Alternative Methods of Compliance
(AMOCs)

(j)(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGC:s for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.
Information may be e-mailed to: 9-ANM-
Seattle-ACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

Related Information

(k) For more information about this AD,
contact Jeffrey W. Palmer, Aerospace
Engineer, Systems and Equipment Branch,
ANM-130S, FAA, Seattle Aircraft
Certification Office (ACO), 1601 Lind
Avenue, SW., Renton, Washington 98057—
3356; phone: 425-917-6472; fax: 425-917—
6590; e-mail: jeffrey.w.palmer@faa.gov.

Material Incorporated by Reference

(1) You must use Boeing Service Bulletin
737-27-1289, dated April 7, 2010, to do the
actions required by this AD, unless the AD
specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
Boeing Service Bulletin 737-27-1289, dated
April 7, 2010, under 5 U.S.C. 552(a) and 1
CFR part 51.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, Washington 98124-2207; phone:
206-544-5000, extension 1; faX: 206—-766—
5680; e-mail: me.boecom@boeing.com;
Internet: https://www.myboeingfleet.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at an NARA facility, call 202-741—
6030, or go to http://www.archives.gov/
federal register/code of federal regulations/
ibr locations.html.

Issued in Renton, Washington, on June 3,
2011.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2011-14344 Filed 6-16-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-0588; Directorate
Identifier 2010-SW-074—-AD; Amendment
39-16717; AD 2011-12-10]

RIN 2120-AA64

Airworthiness Directives; Robinson
Helicopter Company Model (Robinson)
R22, R22 Alpha, R22 Beta, R22 Mariner,
R44, and R44 Il Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD)
for the specified Robinson model
helicopters that currently requires a
visual inspection for skin separation
along the leading edge of blade skin aft
of the skin-to-spar bond line on the
lower surface of each main rotor blade
(blade) and in the tip cap area. The
existing AD also requires a ““tap test” for
detecting a separation or void in both
bonded areas and repainting any
exposed area of the blades. If any
separation or void is detected, the AD
requires, before further flight, replacing
the blade. Thereafter, before each flight,
the existing AD also requires checking
for any exposed (bare) metal along the
skin-to-spar bond line on the lower
surface of each blade near the tip. If any
bare metal is found, that AD requires an
inspection by a qualified mechanic.
This amendment contains the same
requirements but expands the
applicability to include all serial-
numbered model helicopters and limits
the applicability to specific blade part
numbers. This amendment also requires
a repetitive inspection of the blade and
any necessary rework. This amendment
is prompted by a fatal accident in Israel.
We have also included responses to
comments objecting to the recording
requirements in the current AD relating
to the pilot checks before each flight and
to comments that the burden of the
before-each-flight pilot check exceeds
the benefit. We have concluded that a
check before the first flight of each day
is sufficient for aviation safety. The

actions specified by this AD are
intended to provide more specific AD
actions, to relieve the burdens
associated with the before-each-flight
check by changing it to a daily check,
to detect blade skin debond, and to
prevent blade failure and subsequent
loss of control of the helicopter.
DATES: Effective July 5, 2011.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of July 5, 2011.

We must receive comments on this
AD by August 16, 2011.

ADDRESSES: Use one of the following
addresses to comment on this AD.

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493—-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

You may get the service information
identified in this AD from Robinson
Helicopter Company, 2901 Airport
Drive, Torrance, CA 90505, telephone
(310) 539-0508, fax (310) 539-5198, or
at http://www.robinsonheli.com/
servelib.htm.

Examining the Docket: You may
examine the docket that contains the
AD, any comments, and other
information on the Internet at http://
www.regulations.gov, or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The Docket
Operations office (telephone (800) 647—
5527) is located in Room W12-140 on
the ground floor of the West Building at
the street address stated in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT: Eric
D. Schrieber, Aviation Safety Engineer,
telephone (562) 627-5348, fax (562)
627-5210 (regarding Model R22
helicopters), or Fred Guerin, Aviation
Safety Engineer, telephone (562) 627—
5232, fax (562) 627-5210 (regarding
Model R44 helicopters).
SUPPLEMENTARY INFORMATION: On
December 17, 2007, we issued AD 2007-
26—12, Amendment 39-15314 (73 FR
397, January 3, 2008). That AD requires
a one-time visual inspection for skin
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separation along the leading edge of the
blade skin aft of the skin-to-spar bond
line on the lower surface of each blade
and in the tip cap area. That AD also
requires a “tap test” for detecting a
separation or void in both bonded areas.
That AD also requires repainting any
exposed area of the blades and replacing
the blade before further flight if any
separation or void occurs. Thereafter,
the AD requires, before each flight,
checking for any exposed (bare) metal
along the skin-to-spar bond line on the
lower surface of each blade near the tip.
If any bare metal is found, a mechanic
must visually inspect the area, perform
a “‘tap test,” remove both blade tip
covers, and inspect the area. That AD
was prompted by 11 reports of blade
debond, some occurring in flight and
some found during routine
maintenance. Blades that develop a
debond at the tip may continue to
debond causing failure of the blade.
This condition most often results from
erosion of the protective layer of paint
that exposes the edge of the skin, which
allows the skin to erode and eventually
peel back. In one of the reported
incidents, the debond was caused by
corrosion from the lower surface of the
aluminum tip cap, which is bonded to
the inside of the blade tip. The
corrosion caused bubbles under the skin
but no peeling back of the skin from the
spar. The condition was found during
inspection and not in flight. The
condition, if not corrected, could result
in blade failure and subsequent loss of
control of the helicopter.

Since issuing AD 2007-26-12, a fatal
accident due to blade delamination
occurred in Israel. The accident
investigation revealed that the operator
was in possession of both the United
States AD and the service information
but apparently failed to follow the
United States AD requirements and the
service information. However, due to
the severity of the unsafe condition, we
have determined that modification of
the AD requirements is necessary to
further aid in correcting the unsafe
condition by performing the checks and
inspections to prevent further fatalities.

We have reviewed the following
Robinson service information:

e Letter titled “Additional
Information Regarding Main Rotor Blade
Skin Debonding,” dated May 25, 2007,
discussing blade skin debonding;

¢ Rotorcraft Flight Manual (RFM)
changes to the Normal Procedures
Section 4 and Systems Description
Section 7, revised April 20, 2007, for
each applicable model helicopter
containing a “caution” about skin-to-
spar bond line erosion;

¢ One Service Letter with two
different Nos.: R22 SL-56B and R44 SL—
32B, revised April 30, 2010, specifying
proper inspection and protection
(refinishing) of bonded areas; and

o Service Bulletins SB—103, dated
April 30, 2010, for the Model R22, and
SB-72, dated April 30, 2010, for the
Model R44 helicopters specifying
proper inspection and protection
(refinishing) of bonded areas for certain
affected blades.

Although not required by this AD,
Robinson has developed replacement
blades, part number C016-7, for the
Model R44 helicopter, and part number
A016—-6 for the Model R22 helicopter.
The FAA may require installing these
replacement blades in a future AD.

Also, since issuing AD 2007-26-12,
we have received various comments
from 32 commenters and have given due
consideration to each one. We have
identified 13 unique issues and
addressed those issues as follows:

Twenty-six commenters state that
requiring a maintenance logbook entry
before each flight to document the blade
check for the exposed skin-to-spar
bonded area on the lower surface of
each blade is unnecessary and
burdensome. The commenters also state
that the requirement does not add to
safety, will require keeping the
maintenance logbook in the aircraft, and
will “visually pollute” the logbook
distracting from seeing real maintenance
trends.

Upon reconsideration, we agree that
making a logbook entry at each preflight
check may not be necessary. Therefore,
we are replacing the “before each flight”
check and maintenance logbook entry
with a daily “before the first flight of
each day”’ check and logbook entry. A
“caution” to check for paint erosion on
the lower surface of the blade along the
skin-to-spar bond line will be a part of
the pre-flight check section of the
revised FAA-approved RFM. We do not
agree that maintenance logbook entries
“pollute the logbook” and distract from
seeing real maintenance trends.
Operators may make the entries on a
separate maintenance record sheet and
keep that record sheet as an appendix to
the logbook.

Seventeen commenters state that
requiring logbook entries during each
preflight effectively prohibits student
pilots from performing these visual
checks and restricts them from flying
cross-country flights.

We agree that preflight entries into the
logbook will prohibit student pilots
from flying solo cross-country flights.
Changing the logbook entry requirement
from pre-flight to daily will allow the
student’s flight instructor or a mechanic

to make the required logbook entry
before the days cross country activity.
This will allow the student to fly solo
on cross-country flights.

Six commenters state that either the
AD is unclear as to whether a pilot or
a mechanic should do the checks or that
the visual check is difficult without a
ladder to see the blade closely.

The FAA agrees that the AD is not
specific as to whether a pilot or a
mechanic may do the daily check. The
“Daily or Preflight Check” section of the
FAA-Approved RFM is intended to
facilitate the paint erosion check by the
pilot, and the pilot or a mechanic may
perform the check before each flight.
The FAA does not agree that a ladder is
required to perform this check. When
viewing the blade, the requirement is to
look at the lower surface of the blade in
the area of the bond line for missing
paint. This detail should be obvious to
any one with normal vision from several
feet away.

One commenter states that if this
issue is due to a manufacturing
problem, the FAA should mandate that
Robinson pay to replace the blades.

We do not believe that this blade
debond is due to a manufacturing
problem. This debond issue appears to
be due to the basic design and
maintenance, and the actions taken in
AD 2007-26-12 have been shown to
detect and to prevent the debond
problem. However, reliance on
continued inspections is an inadequate
long term solution. We are considering
a subsequent AD to terminate the
inspection requirement by mandating
the replacement of these rotor blades.

One commenter suggests that
Robinson send out kits for abrasion
resistant tape to fix the erosion problem.

We do not agree that blade tape will
resolve the unsafe condition even
though tape is designed to provide
longer resistance to erosion than paint.
The same unsafe condition exists with
both.

Two commenters state this problem
was known for 10 months before the
AD’s release and should not be an
immediately adopted rule (IAR). Also,
the commenters state more information
was made available before issuing the
AD to change the requirements.

We agree that we were aware of the
safety concern even though the AD had
not been issued. We do not agree that
the AD should not have been an IAR. As
stated in the preamble to the AD, the
“very short time intervals’ required by
the AD made notice and the opportunity
for prior public comment impracticable
and justified issuing the IAR. The AD
was issued after considering all known
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information pertaining to the safety
concern.

Two commenters state that the AD
applies to helicopter serial numbers
rather than blade serial numbers, which
could result in missed initial checks if
the blades from helicopters addressed
by the AD are reinstalled on helicopters
not subject to the AD.

We agree and are revising the
“Applicability” section to apply to
certain part-numbered blades instead of
certain serial-numbered helicopters.
This will also result in different part-
numbered blades not being affected by
this AD.

One commenter states that repainting
of the blade is difficult, burdensome,
expensive, and increases downtime.

We do not consider repainting of the
blade costly relative to the safety risk.
Inspecting and maintaining the integrity
of the spar-to-blade bond line with paint
corrects the unsafe condition that could
result from erosion of the bond between
the spar and the blade skin, which
could cause failure of the blade.

Five commenters state the Pilot’s
Operating Handbook has been updated
to include the visual inspections
outlined in the AD.

We recognize the preflight check
exists in the FAA Approved RFM, and
we expect pilots and operators to
monitor the erosion on the blades when
they make this check before each flight.

One commenter states the AD is not
applicable to blades that are not eroded,
and many operators can fly 2,200 hours
without exposing the bond line. The
commenter asks why they are subject to
this AD since their blades are not
eroded.

We agree that blades that are not
eroded will not have this debond
condition, and if they continue to be
noneroded, many operators can fly
2,200 hours without exposing the bond
line. Erosion of the paint is dependent
upon the amount of erosive particles in
the air and varies widely from one flight
environment to another. Since there is
no limitation on which environment a
helicopter may be operated, checks are
necessary to maintain an awareness of
the condition of the paint at the bond
line. In addition to the environmental
concerns, we have determined that
some bonded end caps experience
corrosion where they contact the lower
skin, and with both factors at work,
checking all blades is warranted.

One commenter states the order of the
inspection should be reversed to do the
inspection immediately and then do a
check every 10 to 20 hours.

We do not agree that it should be
reversed. The 10-hour time before the
first inspection is common practice to

allow for AD action implementation if
there is an acceptably low risk of failure
in those 10 hours. Additionally, that
time is granted to allow enough time for
remotely located helicopters to fly to an
appropriate maintenance base.
Performing and recording a check before
the first flight of each day, instead of
every 10 to 20 hours, is a better way to
allow the pilot to monitor any erosion
trend that may occur. This way, the
operator will be aware if the bond line
is near exposure and plan accordingly.

One commenter states the AD requires
repainting any exposed bare metal on
the blade and asks what if the bare
metal is elsewhere than the bond line.

We agree that only the exposed area
of the bond line needs to be painted.
The incorporated Robinson Service
Bulletin refers to the Service Letter that
specifies the area of inspection and
repaint.

The Australian Civil Aviation Safety
Authority gave an oral comment to the
FAA that instead of using a 1965 or later
U.S. quarter dollar coin to perform the
tap test, they would like to require
alternate tools.

The FAA agrees that an equivalent
and appropriate tool other than a 1965
or later U.S. quarter dollar may be used,
and we included in the AD a statement
that other equivalent and appropriate
tools may be used for the inspection.

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require
adopting the rule. This AD supersedes
AD 2007-26-12 to revise the
applicability to include all serial-
numbered helicopters and to limit the
applicability to specify part-numbered
blades and to require the following:

o Before the first flight of each day,
visually checking for any bare metal
skin-to-spar joint area on the lower
surface of each blade. An owner/
operator (pilot) holding at least a private
pilot certificate may perform this visual
check and must enter compliance into
the aircraft maintenance records in
accordance with 14 CFR 43.11 and
91.417(a)(2)(v).

e If you find any bare metal in the
area of the skin-to-spar bond line, before
further flight, inspecting the blade by
following the requirements of this AD.

o At specified intervals, inspecting
each blade for corrosion, a separation, a
void, a gap, or a dent.

o Before further flight, refinishing any
exposed area of a blade.

o Before further flight, replacing any
unairworthy blade with an airworthy

blade.

Accomplish the actions by following
specified portions of the service
bulletins described previously.

The short compliance time involved
is required because the previously
described critical unsafe condition can
adversely affect the controllability and
structural integrity of the helicopter.
Therefore, visually checking for any
bare metal is required before further
flight, and this AD must be issued
immediately. The 100-hour inspection
is required based upon the utilization
rate of the helicopters because some
operators could fly 100 hours within 30
days. Since a situation exists that
requires the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

We estimate that this AD will affect
2,690 helicopters on the U.S. registry.
We also estimate the following:

e Time to perform the before flight
each day is negligible.

¢ 3 work hours to inspect 2 blades
and

e 10 work hours to replace each
unairworthy blade, with an estimated 10
blades to be replaced (based on reports
of 10 affected blades in the past 2 years)
at an average labor rate of $85 per work
hour.

¢ Required parts will cost about
$18,130 for a Model R22 blade and
about $24,800 for a Model R44 blade.

We estimate an average of 7 recurrent
annual or 100-hour inspections before
blade retirement. Based on these figures,
we estimate the total cost of the AD on
U.S. operators to be $5,024,800. This
figure includes $4,801,650 to inspect all
the blades 7 times; plus $94,900 to
replace 5 of the Model R22 blades; plus
$128,250 to replace 5 of the Model R44
blades.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not precede it by notice and an
opportunity for public comment. We
invite you to send any written relevant
data, views, or arguments regarding this
AD. Send your comments to an address
listed under the ADDRESSES section.
Include the docket number “FAA-
2011-0588; Directorate Identifier 2010—-
SW-074—-AD” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the AD. We will consider all
comments received by the closing date
and may amend the AD in light of those
comments.
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We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
concerning this AD. Using the search
function of the docket Web site, you can
find and read the comments to any of
our dockets, including the name of the
individual who sent the comment. You
may review the DOT’s complete Privacy
Act Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78).

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this AD. See the AD docket to examine
the economic evaluation.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Airworthiness Directive (AD)
2007-26-12, Amendment 39-15314 (73
FR 400; January 3, 2008), Directorate
Identifier 2007-SW-04—AD; and by
adding a new AD to read as follows:

2011-12-10 Robinson Helicopter Company:
Amendment 39-16717; Docket No.
FAA—-2011-0588, Directorate Identifier
2010-SW-074—-AD. Supersedes AD
2007-26—-12, Amendment 39-15314,
Docket No. FAA-2007-0378, Directorate
Identifier 2007-SW-04—AD.

Applicability: Model R22, R22 Alpha, R22
Beta, and R22 Mariner helicopters, with main
rotor blade (blade), part number (P/N) A016—
4; and Model R44 and R44 II helicopters,
with blade, P/N C016—2 or C016-5,
certificated in any category.

Compliance: Required as indicated.

To detect blade skin debond and prevent
blade failure and subsequent loss of control
of the helicopter, do the following:

(a) Before the first flight of each day,
visually check for any exposed (bare metal)
skin-to-spar joint area on the lower surface of
each blade. The actions required by this
paragraph may be performed by the owner/
operator (pilot) holding at least a private pilot
certificate and must be entered into the
aircraft records showing compliance with
this AD in accordance with 14 CFR
43.9(a)(1)—(4) and 14 CFR 91.417(a)(2)(v). The
record must be maintained as required by 14
CFR 91.417, 121.380, or 135.439. This
authorization is an exception to our standard
maintenance regulations.

(b) If you find any bare metal in the area
of the skin-to-spar bond line, before further
flight, inspect the blade by following the
requirements of paragraph (d) of this AD.

(c) Within 10 hours time-in-service (TIS),
unless done previously, and at intervals not
to exceed 100 hours TIS or at each annual
inspection, whichever occurs first, inspect
each blade for corrosion, a separation, a gap,
or a dent by following the Compliance
Procedure, paragraphs 1 through 6 and 8, of
Robinson R22 Service Bulletin SB—103, dated
April 30, 2010 (SB103) for the R22 series
helicopters, and Robinson R44 Service
Bulletin SB-72, dated April 30, 2010 (SB72),
for the R44 series helicopters. Although the
Robinson service information limits the

magnification to 10 x, a higher magnification
is acceptable for this inspection. Also, an
appropriate tap test tool which provides
similar performance, weight, and consistency
of tone may be substituted for the 1965 or
later United States Quarter-dollar coin,”
which is specified in the Compliance
Procedure, paragraph 2, of SB-72 and SB—
103.

(d) Before further flight, refinish any
exposed area of a blade by following the
Compliance Procedure, paragraphs 2 through
6, of Robinson R22 Service Letter SL-56B
and R44 Service letter SL-32B, dated April
30, 2010, for both the R22 and R44 series
helicopters.

(e) Before further flight, replace any
unairworthy blade with an airworthy blade.

Note: The Robinson letter titled
“Additional Information Regarding Main
Rotor Blade Skin Debonding,” dated May 25,
2007, which is not incorporated by reference,
contains additional information about the
subject of this AD. This document is
available at http://www.robinsonheli.com.

(f) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Send your request to the Manager, Los
Angeles Aircraft Certification Office, FAA,
Airframe Branch, 3960 Paramount Blvd.,
Lakewood, California 90712, regarding Model
R22 helicopters ATTN: Eric D. Schrieber,
Aviation Safety Engineer, telephone (562)
627-5348, fax (562) 627-5210, or regarding
Model R44 helicopters Attn: Fred Guerin,
Aviation Safety Engineer, telephone (562)
627-5232, fax (562) 627-5210.

(g) Special flight permits will not be
issued.

(h) The Joint Aircraft System/Component
(JASC) Code is: 6210 Main Rotor Blades.

(i) The inspections shall be done following
the specified portions of Robinson R22
Service Bulletin SB-103, dated April 30,
2010, or R44 Service Bulletin SB-72, dated
April 30, 2010, as appropriate for each model
helicopter. Repaint the exposed area of a
blade by following Robinson R22 Service
letter SL-56B and R44 Service Letter SL-32B
(combined in one document), dated April 30,
2010. The Director of the Federal Register
approved this incorporation by reference in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from
Robinson Helicopter Company, 2901 Airport
Drive, Torrance, CA 90505, telephone (310)
539-0508, fax (310) 539-5198, or at http://
www.robinsonheli.com/servelib.htm. Copies
may be inspected at the FAA, Office of the
Regional Counsel, Southwest Region, 2601
Meacham Blvd., Room 663, Fort Worth,
Texas, or at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal_register/
code_of federal regulations/ibr_
locations.html.

(j) This amendment becomes effective on
July 5, 2011.


http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
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Issued in Fort Worth, Texas, on June 2,
2011.

Kim Smith,

Manager, Rotorcraft Directorate, Aircraft
Certification Service.

[FR Doc. 2011-14246 Filed 6-16—11; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-0561; Directorate
Identifier 2010-SW-001-AD; Amendment
39-16715; AD 2011-12-08]

RIN 2120-AA64

Airworthiness Directives; Bell
Helicopter Textron, Inc. Model 205A,
205A-1, 205B, 212, 412, 412CF, and
412EP Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) for the
specified Bell Helicopter Textron, Inc.
(BHT) model helicopters with tail rotor
(T/R) blades with certain serial numbers
installed. This action requires a one-
time inspection of the T/R blade for
corrosion or pitting, and repairing or
replacing the T/R blade, if that
condition is found during the
inspection. This amendment is
prompted by a report from the
manufacturer that T/R blades with
certain serial numbers may have
manufacturing anomalies in the spar
area. These actions are intended to
detect corrosion or pitting in the
forward spar area of a T/R blade to
prevent a crack in the T/R blade, loss of
the T/R blade, and subsequent loss of
control of the helicopter.

DATES: Effective July 5, 2011.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of July 5, 2011.

Comments for inclusion in the Rules
Docket must be received on or before
August 16, 2011.

ADDRESSES: Use one of the following
addresses to submit comments on this
AD:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,

Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DG 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

You may get the service information
identified in this AD from Bell
Helicopter Textron, Inc., P.O. Box 482,
Fort Worth, TX 76101, telephone (817)
280-3391, fax (817) 280—6466, or at
http://www.bellcustomer.com/files/.

Examining the Docket: You may
examine the docket that contains the
AD, any comments, and other
information on the Internet at http://
www.regulations.gov, or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The Docket
Operations office (telephone (800) 647—
5527) is located in Room W12-140 on
the ground floor of the West Building at
the street address stated in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
DOT/FAA Southwest Region, Michael
Kohner, ASW-170, Aviation Safety
Engineer, Rotorcraft Directorate,
Rotorcraft Certification Office, 2601
Meacham Blvd., Fort Worth, Texas
76137, telephone (817) 222—-5447, fax
(817) 222-5783.
SUPPLEMENTARY INFORMATION: This
amendment adopts a new AD for the
specified BHT model helicopters with
an installed T/R blade, part number
212—-010-750 (all dash numbers), all
serial numbers except those with a
prefix of “A” and the number 17061 or
larger. This action requires a one-time
inspection of the T/R blade for corrosion
or pitting after sanding the paint from
the spar area between blade stations
22.5 and 40.0, and repairing or replacing
the T/R blade if corrosion, pitting, or
damage is discovered. This amendment
is prompted by a report from the
manufacturer that T/R blades with
certain serial numbers may have
manufacturing anomalies in the spar
area as a result of the chemical milling
process. The anomalies may be
identified as pits or corrosion on the
spar. This corrosion or pitting condition
in the forward spar of a T/R blade, if not
corrected, could lead to a crack in the
T/R blade, loss of the T/R blade, and
subsequent loss of control of the
helicopter.

We have reviewed the following BHT
Alert Service Bulletins, all Revision A,
and all dated December 8, 2009, which

specify a one-time inspection of the T/R
blades for corrosion or pitting, and
repairing or replacing the T/R blade if
corrosion, pitting, or other damage is
discovered:

e Alert Service Bulletin (ASB) No.
205—-09-102, for Model 205A and
205A-1 helicopters;

e ASB No. 205B—09-54, for Model
205B helicopters;

e ASB No. 212—09-134, for Model
212 helicopters;

¢ ASB No. 412CF-09-38, for Model
412CF helicopters; and

e ASB No. 412—-09-136, for Model
412 and 412EP helicopters.

This unsafe condition is likely to exist
or develop on other helicopters of these
same type designs. Therefore, this AD is
being issued to require inspecting the
T/R blades to detect corrosion or pitting
in the forward spar area that could
result in a crack, loss of a T/R blade, and
subsequent loss of control of the
helicopter. Accomplish the actions by
following specified portions of the ASBs
described previously.

The short compliance time involved
is required because the previously
described critical unsafe condition can
adversely affect the structural integrity
and controllability of the helicopter.
Therefore, inspecting the T/R blade for
corrosion or pitting is required within
25 hours time-in-service (TIS) or 30
days, whichever occurs first. This is a
very short compliance time, and this AD
must be issued immediately.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

We estimate that this AD will affect
263 helicopters. Removing, inspecting,
refinishing, and re-installing the T/R
blade will take about 10 work hours at
an average labor rate of $85 per work
hour and an approximate labor cost of
$850 per helicopter. Replacing the T/R
blade with an airworthy blade will take
about 6 work hours at an average labor
rate of $85 per work hour for an
approximate labor cost of $510 per
helicopter. Required parts will cost
about $17,495 for each T/R blade
assembly. Based on these figures, we
estimate the total cost impact of the AD
on U.S. operators to be $277,565,
assuming all affected helicopters are
inspected and three T/R blades are
replaced.

Comments Invited

This AD is a final rule that involves
requirements that affect flight safety and
was not preceded by notice and an
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opportunity for public comment;
however, we invite you to submit any
written data, views, or arguments
regarding this AD. Send your comments
to an address listed under ADDRESSES.
Include ‘“Docket No. FAA-2011-0561;
Directorate Identifier 2011-SW-001—
AD” at the beginning of your comments.
We specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
the AD. We will consider all comments
received by the closing date and may
amend the AD in light of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact with FAA
personnel concerning this AD. Using the
search function of our docket Web site,
you can find and read the comments to
any of our dockets, including the name
of the individual who sent the
comment. You may review the DOT’s
complete Privacy Act Statement in the
Federal Register published on April 11,
2000 (65 FR 19477-78).

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, 1
certify that the regulation:

1. Is not a “significant regulatory
action”” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this AD. See the AD docket to examine
the economic evaluation.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,

part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends Part 39 of the
Federal Aviation Regulations (14 CFR
Part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. Section 39.13 is amended by adding
a new airworthiness directive (AD) to
read as follows:

2011-12-08 Bell Helicopter Textron, Inc.
(BHT): Amendment 39-16715. Docket
No. FAA-2011-0561; Directorate
Identifier 2010-SW-001-AD.

Applicability: Model 205A, 205A—1, 205B,
212,412, 412CF, and 412EP helicopters with
a tail rotor (T/R) blade, part number 212—
010-750 (all dash numbers), all serial
numbers (S/Ns) except those S/Ns with a
prefix of “A” and a number 17061 or larger,
installed, certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To detect corrosion or pitting in the
forward spar area of a T/R blade to prevent
a crack in the T/R blade, loss of the T/R
blade, and subsequent loss of control of the
helicopter, do the following:

(a) Within 25 hours time-in-service (TIS) or
30 days, whichever occurs first:

(1) Remove the T/R hub and blade
assembly from the helicopter and remove the
T/R blade from the hub. Remove the paint
from the spar area on both sides of the T/R
blade by following the Accomplishment
Instructions, paragraphs 3. through 5., of the
following BHT Alert Service Bulletins, all
Revision A, and all dated December 8, 2009:
Alert Service Bulletin (ASB) No. 205-09-102
for the Model 205A and 205A—-1 helicopters;
ASB No. 205B—09-54 for the Model 205B
helicopters; ASB No. 212-09-134 for the
Model 212 helicopters; ASB No. 412CF-09—
38 for the Model 412CF helicopters; and ASB

No. 412—-09-136 for the Model 412 and
412EP helicopters.

(2) Using a 3-power or higher magnifying
glass, visually inspect both sides of the T/R
blade for any corrosion or pitting in the spar
inspection areas as depicted in Figure 1 of
the ASB for your model helicopter.

(b) Before further flight:

(1) If you find any corrosion or pitting that
is 0.003 inch deep or less, either replace the
unairworthy T/R blade with an airworthy T/
R blade or repair the T/R blade.

Note: The maintenance and repair
procedures along with the maximum repair
damage limitations as referenced in
paragraphs (b)(1) and (b)(3) of this AD are
contained in the applicable maintenance
manual and component repair and overhaul
manuals.

(2) If you find any corrosion or pitting that
is greater than 0.003 inch deep, replace the
T/R blade with an airworthy T/R blade.

(3) If any parent material is removed
during the sanding operation required by
paragraph (a)(1) of this AD, either replace the
T/R blade with an airworthy T/R blade, or
repair the T/R blade if the parent material
removed is within the maximum repair
damage limits.

(4) If there is no corrosion or pitting and
no damage greater than 0.003 inch deep,
refinish the inspection areas and reinstall
each T/R blade onto the T/R hub, install the
T/R assembly on the helicopter and track and
balance the T/R in accordance with the
Accomplishment Instructions, paragraphs 8.
through 10., of the ASB for your model
helicopter.

(c) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Contact the Manager, Rotorcraft
Certification Office, FAA, Attn: Michael
Kohner, ASW-170, Aviation Safety Engineer,
2601 Meacham Blvd., Fort Worth, Texas
76137, telephone (817) 222-5170, fax (817)
222-5783, for information about previously
approved alternative methods of compliance.

(d) Joint Aircraft System/Component
(JASC) Code 6410: Tail rotor blades.

(e) Accomplish the instructions in this AD
by following the specified portions of the
following Bell Helicopter Textron, Inc. Alert
Service Bulletin, as applicable to your model
helicopter: No. 205-09-102; No. 205B—-09—
54; No. 212-09-134; No. 412CF-09-38, or
No. 412—-09-136. Each Alert Service Bulletin
is Revision A, and each is dated December
8, 2009. The Director of the Federal Register
approved this incorporation by reference in
accordance with 5 U.S.C. 552(a) and 1 CFR
Part 51. Copies may be obtained from Bell
Helicopter Textron, Inc., P.O. Box 482, Fort
Worth, TX 76101, telephone (817) 280-3391,
fax (817) 280-6466, or at http://
www.bellcustomer.com/files. Copies may be
inspected at the FAA, Office of the Regional
Counsel, Southwest Region, 2601 Meacham
Blvd., Room 663, Fort Worth, Texas or at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://www.archives.
gov/federal register/code_of federal
regulations/ibr_locations.html.

(f) This amendment becomes effective on
July 5, 2011.


http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.bellcustomer.com/files
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http://www.regulations.gov
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35336

Federal Register/Vol.

76, No. 117/Friday, June 17, 2011/Rules and Regulations

Issued in Fort Worth, Texas, on May 17,
2011.

Kim Smith,

Manager, Rotorcraft Directorate, Aircraft
Certification Service.

[FR Doc. 2011-14247 Filed 6-16—11; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0957; Directorate
Identifier 2010-NM—-062-AD; Amendment
39-16718; AD 2011-12—-11]

RIN 2120-AA64

Airworthiness Directives; The Boeing
Company Model 767 Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are superseding an
existing airworthiness directive (AD) for
the products listed above. That AD
currently requires, for certain airplanes,
reworking the bonding jumper
assemblies on the drain tube assemblies
of the slat track housing of the wings.
For certain other airplanes, the existing
AD requires repetitive inspections of the
drain tube assemblies of the slat track
housing of the wings to find
discrepancies, corrective actions if
necessary, and terminating action for
the repetitive inspections. This new AD
also requires replacing the drain tube
assemblies. For certain airplanes, this
new AD also requires installing an
additional electrostatic bond path for
the number 5 and 8 inboard slat track
drain tube assemblies. For certain other
airplanes, this new AD also requires
reworking the bonding jumper
assembly. This new AD also revises the
applicability to include additional
airplanes. This AD was prompted by (1)
reports of fuel leaks from certain drain
locations of the slat track housing near
the engine exhaust nozzle, which could
result in a fire when the airplane is
stationary, or taxiing at low speed; (2)
reports of a bonding jumper assembly of
certain drain tubes that did not meet
bonding specifications and could result
in electrostatic discharge and an in-tank
ignition source; and (3) reports of fuel
leaks onto the main landing gear (MLG)
as a result of a cracked drain tube at the
number 5 or 8 slat track housing, which
could let fuel drain from the main fuel
tanks into the dry bay area of the wings
and onto hot MLG brakes and result in
a fire.

DATES: This AD is effective July 22,
2011.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of July 27, 2011.

The Director of the Federal Register
approved the incorporation by reference
of certain other publications listed in
this AD as of August 28, 2001 (66 FR
38350, July 24, 2001).

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P. O. Box 3707,
MC 2H-65, Seattle, Washington 98124—
2207; telephone 206-544-5000,
extension 1; fax 206—-766—5680; e-mail
me.boecom@boeing.com; Internet
https://www.myboeingfleet.com. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington.
For information on the availability of
this material at the FAA, call 425-227—
1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647—-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Rebel Nichols, Aerospace Engineer,
Propulsion Branch, ANM-140S, FAA,
Seattle Aircraft Certification Office
(ACO), 1601 Lind Avenue, SW., Renton,
Washington 98057-3356; phone: 425—
917-6509; fax: 425-917-6590; e-mail:
rebel.nichols@faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to supersede AD 2001-14-19,
amendment 39-12330 (66 FR 38350,
July 24, 2001). That AD applies to the
specified products. The NPRM was
published in the Federal Register on
October 7, 2010 (75 FR 61999). That
NPRM proposed to continue to require,
for certain airplanes, reworking the
bonding jumper assemblies on the drain
tube assemblies of the slat track housing

of the wings. That NPRM also proposed
to continue to require, for certain other
airplanes, repetitive inspections of the
drain tube assemblies of the slat track
housing of the wings to find
discrepancies, corrective actions if
necessary, and terminating action for
the repetitive inspections. That NPRM
also proposed to require replacing the
drain tube assemblies, and, for certain
airplanes, installing an additional
electrostatic bond path for the number
5 and 8 inboard slat track drain tube
assemblies. For certain other airplanes,
that NPRM also proposed to require
reworking the bonding jumper
assembly. That NPRM also proposed to
revise the applicability to include
additional airplanes.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the proposal and the FAA’s
response to each comment.

Support for the NPRM

Boeing concurs with the contents of
the NPRM.

Request To Clarify Service Information

Continental Airlines requested that
we revise the NPRM to correct
discrepancies in Boeing Service Bulletin
767-57A0094, Revision 2, dated
December 17, 2009. (That service
bulletin was cited in the NPRM as the
appropriate source of service
information for the drain tube
replacement on Model 767-200, —300,
and —300F series airplanes.) In Figure 13
(Sheet 2 of 5) on page 104, and Figure
14 (Sheet 2 of 5) on page 109, the view
identified as “C”” should be identified as
“A.” These discrepancies were
communicated to Boeing and confirmed
as discrepancies.

We agree and have revised paragraph
(j) in this final rule to specify these
corrections.

Request To Clarify Requirements

American Airlines stated that the
Relevant Service Information section of
the NPRM provides the current
requirements (for AD 2001-14-19) but
does not provide in detail the new
additional requirements for the NPRM.
That paragraph, according to the
commenter, merely provides
information regarding the service
bulletins, not the specific proposed
requirements. The commenter added
that the Relevant Service Information
section does not explain whether the
new actions are to be done in
accordance with the original or revised
service information. The commenter
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requested that the final rule provide in
detail the specific actions that would be
required to comply with the new AD.
We agree to provide clarification. The
commenter is correct that the Relevant
Service Information section describes
only the procedures specified in the
service information referenced in an
AD. When we supersede an existing AD,
the Relevant Service Information section
highlights the differences in any new
service information to provide notice for
the public to comment on the new
material. New service information
includes new service bulletins as well
as significant changes in revisions to
previously described service bulletins.

The proposed requirements are then
provided in “The FAA’s Determination
and Requirements of the Proposed AD.”
We have not changed the final rule
regarding this issue.

Explanation of Change to NPRM

We have revised the Costs of
Compliance section in this final rule to
provide updated figures for the
estimated number of affected airplanes.
This change does not significantly affect
the fleet cost.

Conclusion

We reviewed the relevant data,
considered the comments received, and

ESTIMATED COSTS

determined that air safety and the
public interest require adopting the AD
with the change described previously.
We also determined that this change
will not increase the economic burden
on any operator or increase the scope of
the AD.

Costs of Compliance

There are about 920 airplanes of the
affected design in the worldwide fleet.
The following table provides the
estimated costs for U.S. operators to
comply with this proposed AD. The
average labor rate is $85 per hour.

Number of
Action Work hours Parts Cost per airplane Ui-s?é-rlgc?- Fleet cost
airplanes
Inspection (required by AD 2001— | 1 ..oocoiiievieienieenne, $0 | $85 per inspection 273 | $23,205 per inspection
14-19). cycle. cycle.
Drain tube replacement (required by | 12 .....cccoocieiiiiiieniees 5,236 | $6,256 ......ccoverveirririennnns 273 | $1,707,888.
AD 2001-14-19).
Bonding jumper assembly rework | 4 ..o 322 | $662 ..o 48 | $31,776.
(required by AD 2001-14-19).
Drain tube replacement (new action) | Between 7 and 11, de- 1,117 | Between $1,712 and 412 | Between $705,344 and
pending on configura- $2,052. $845,424.
tion.

We estimate the following costs to
rework the drain tube assembly that

might be required based on the results
of the proposed inspection. We have no

ON-CONDITION COSTS

way of determining the number of
aircraft that might need this rework.

. Cost per
Action Labor cost Parts cost product
Drain tube assembly rework .........cccccceeevrurnnen. 4 work-hours x $85 per hour = $340 .............. Negligible .....cccovvieiereeee e, $340

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on

products identified in this rulemaking
action.
Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,

on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
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§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing airworthiness directive (AD)
2001-14-19, Amendment 39-12330 (66
FR 38350, July 24, 2001), and adding the
following new AD:

2011-12-11 The Boeing Company:
Amendment 39-16718; Docket No.
FAA-2010-0957; Directorate Identifier
2010-NM-062—-AD.

Effective Date

(a) This airworthiness directive (AD) is
effective July 22, 2011.

Affected ADs

(b) This AD supersedes AD 2001-14-19,
Amendment 39-12330.

Applicability

(c) This AD applies to The Boeing
Company airplanes, certificated in any
category, identified in paragraphs (c)(1) and
(c)(2) of this AD.

(1) Model 767—200, =300, and —300F series
airplanes, as identified in Boeing Service
Bulletin 767-57A0094, Revision 2, dated
December 17, 2009.

(2) Model 767—400ER series airplanes, as
identified in Boeing Service Bulletin 767—
57A0095, Revision 2, dated December 17,
2009.

Subject

(d) Air Transport Association (ATA) of
America Code 57: Wings.

Unsafe Condition

(e) This AD results from (1) reports of fuel
leaks from certain drain locations of the slat
track housing near the engine exhaust nozzle,
which could result in a fire when the
airplane is stationary, or taxiing at low speed;
(2) reports of a bonding jumper assembly of
certain drain tubes that did not meet bonding
specifications and could result in
electrostatic discharge and an in-tank
ignition source; and (3) reports of fuel leaks
onto the main landing gear (MLG) as a result
of a cracked drain tube at the number 5 or
8 slat track housing, which could let fuel
drain from the main fuel tanks into the dry
bay area of the wings and onto hot MLG
brakes and result in a fire.

Compliance

() You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Restatement of Requirements of AD 2001-
14-19, Amendment 39-12330, With Revised
Service Information

Repetitive Inspections/Corrective Action

(g) For airplanes identified in Boeing
Service Bulletin 767-57A0060, Revision 1,
dated December 31, 1998: Within 500 flight
hours after August 28, 2001 (the effective

date of AD 2001-14-19), do a general visual
inspection of the drain tube assemblies of the
slat track housings of the wings to find
discrepancies (loose fittings, cracked tubes,
fuel leaks), per Part I of the Accomplishment
Instructions of Boeing Service Bulletin 767—
57A0060, Revision 1, dated December 31,
1998; or Revision 2, dated January 31, 2002.
After the effective date of this AD, only
Revision 2 may be used.

(1) If any discrepancies are found, before
further flight, rework the drain tube assembly
per Part II of the Accomplishment
Instructions of Boeing Service Bulletin 767—
57A0060, Revision 1, dated December 31,
1998; or Revision 2, dated January 31, 2002.
After the effective date of this AD, only
Revision 2 may be used. Repeat the
inspection at intervals not to exceed 500
flight hours until accomplishment of the
requirements in paragraph (h) of this AD.

(2) If no discrepancies are found, repeat the
inspection thereafter at intervals not to
exceed 500 flight hours, until
accomplishment of the requirements in
paragraph (h) of this AD.

Note 1: For the purposes of this AD, a
general visual inspection is defined as: “A
visual examination of an interior or exterior
area, installation, or assembly to find obvious
damage, failure, or irregularity. This level of
inspection is made under normally available
lighting conditions such as daylight, hangar
lighting, flashlight, or drop-light and may
require removal or opening of access panels
or doors. Stands, ladders, or platforms may
be required to gain proximity to the area
being checked.”

Terminating Action for Repetitive
Inspections

(h) For airplanes specified in paragraph (g)
of this AD: Within 6,000 flight hours or 24
months after August 28, 2001, whichever
occurs first, replace the drain tube assemblies
of the slat track housings of the wings
(including general visual inspection and
repair) per Part III of the Accomplishment
Instructions of Boeing Service Bulletin 767—
57A0060, Revision 1, dated December 31,
1998; or Revision 2, dated January 31, 2002.
After the effective date of this AD, only
Revision 2 may be used. Any applicable
repair must be accomplished prior to further
flight. Accomplishment of this paragraph
terminates the repetitive inspections required
by paragraph (g) of this AD.

Rework of Bonding Jumper Assemblies

(i) For airplanes identified in Boeing
Service Bulletin 767-57—-0068, dated
September 16, 1999: Within 5,000 flight
cycles or 22 months after August 28, 2001,
whichever occurs first, rework the bonding
jumper assembly of the drain tube assemblies
of the slat track housing of the wings
(including general visual inspection and
repair) per the Accomplishment Instructions
of Boeing Service Bulletin 767-57—-0068,
dated September 16, 1999; or Revision 1,

dated May 9, 2002. After the effective date of
this AD, only Revision 1 may be used. Any
applicable repair must be accomplished prior
to further flight.

New Requirements of This AD

Drain Tube Replacement

(j) Within 24 months after the effective date
of this AD, replace affected drain tube
assemblies of the number 5 and number 8
inboard slat track housing, in accordance
with the Accomplishment Instructions of
Boeing Service Bulletin 767-57A0094 (for
Model 767-200, =300, and —300F series
airplanes) or 767-57A0095 (for Model 767—
400ER series airplanes), both Revision 2, both
dated December 17, 2009; except, in Figure
13 (Sheet 2 of 5) on page 104 and Figure 14
(Sheet 2 of 5) on page 109 of Boeing Service
Bulletin 767-57A0094, the view identified as
“C” should be identified as “A.”

Concurrent Requirements

(k) For airplanes in Groups 1, 2, and 3, as
identified in Boeing Service Bulletin 767—
57A0094, Revision 2, dated December 17,
2009: The actions specified in paragraphs
(k)(1), (k)(2), and (k)(3) of this AD, as
applicable, must be done before or
concurrently with the requirements of
paragraph (j) of this AD.

(1) For Groups 1 and 2: The requirements
of paragraph (h) of this AD.

(2) For Group 2 airplanes: Installation of an
additional electrostatic bond path for the
number 5 and 8 inboard slat track drain tube
assemblies, in accordance with Part IV of the
Accomplishment Instructions of Boeing
Service Bulletin 767-57A0060, Revision 1,
dated December 31, 1998; or Revision 2,
dated January 31, 2002.

(3) For Group 3 airplanes: The
requirements of paragraph (i) of this AD.

(1) For airplanes identified in paragraph (i)
of this AD, on which the actions required by
paragraph (i) of this AD were done before the
effective date of this AD in accordance with
Boeing Service Bulletin 767-57—0068, dated
September 16, 1999: Prior to or concurrently
with the requirements of paragraph (j) of this
AD, rework the bonding jumper assembly for
the number 5 and 8 inboard slat track
housing drain tube installation, in
accordance with Part 2 of the
Accomplishment Instructions of Boeing
Service Bulletin 767-57-0068, Revision 1,
dated May 9, 2002.

Credit for Actions Accomplished in
Accordance With Previous Service
Information

(m) Actions done before the effective date
of this AD in accordance with an applicable
service bulletin identified in table 1 of this
AD are acceptable for compliance with the
corresponding requirements of paragraph (j)
of this AD.
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TABLE 1—CREDIT SERVICE BULLETINS
Affected airplanes Service Bulletin Revision level Date
Model 767-200, —300, and —300F series airplanes | Boeing Service Bulletin 767-57A0094 ................... Original ........... June 2, 2005.
1 December 19, 2006.
Model 767—400ER series airplanes ............c..c........ Boeing Service Bulletin 767-57A0095 ................... Original ........... June 2, 2005.
T o December 19, 2006.

Alternative Methods of Compliance
(AMOCs)

(n)(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGC:s for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.
Information may be e-mailed to

9-ANM-Seattle-
ACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) AMOCs approved previously in
accordance with AD 2001-14-19,
Amendment 39-12330, are approved as
AMOGC:s for the corresponding provisions of
this AD.

Related Information

(o) For information about this AD, contact
Rebel Nichols, Aerospace Engineer,
Propulsion Branch, ANM-140S, FAA, Seattle
Aircraft Certification Office (ACO), 1601 Lind
Avenue, SW., Renton, Washington 98057—
3356; phone: 425-917—-6509; fax: 425-227—
6590; e-mail: rebel.nichols@faa.gov.

Material Incorporated by Reference

(p) You must use the service information
contained in Table 2 of this AD, as
applicable, to do the actions required by this
AD, unless the AD specifies otherwise.

TABLE 2—ALL MATERIAL INCORPORATED BY REFERENCE

Document

Boeing Service Bulletin 767-57A0060
Boeing Service Bulletin 767-57A0060
Boeing Service Bulletin 767-57-0068
Boeing Service Bulletin 767-57-0068
Boeing Service Bulletin 767-57A0094
Boeing Service Bulletin 767-57A0095

Revision Date
.............. December 31, 1998.
.............. January 31, 2002.

September 16, 1999.
May 9, 2002.

December 17, 2009.
December 17, 2009.

(1) The Director of the Federal Register
approved the incorporation by reference of
the service information contained in Table 3

of this AD under 5 U.S.C. 552(a) and 1 CFR
part 51.

TABLE 3—NEW MATERIAL INCORPORATED BY REFERENCE

Document

Revision Date

Boeing Service BUlletin 767—57A0060 ...........coiutiiuiiiieeiee et siee ettt ettt ettt et e st sae et e e nae et eesae e e ne e sneeenes

Boeing Service Bulletin 767-57-0068 .....
Boeing Service Bulletin 767-57A0094 ...

Boeing Service BUlletin 767—57A0095 ........ccoiiiriirieiereeite ittt ettt ettt ettt sae ettt

January 31, 2002.
May 9, 2002.
December 17, 2009.
December 17, 2009.

(2) The Director of the Federal Register
previously approved the incorporation by
reference of the service information

contained in Table 4 of this AD on August
28, 2001 (66 FR 38350, July 24, 2001).

TABLE 4—MATERIAL PREVIOUSLY INCORPORATED BY REFERENCE

Document Revision Date
Boeing Service Bulletin 767-57A0060 1 s December 31, 1998.
Boeing Service Bulletin 767-57—-0068 Original .... | September 16, 1999.

(3) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, Washington 98124—-2207; telephone:
206—544-5000, extension 1; fax: 206—766—
5680; e-mail: me.boecom@boeing.com;
Internet: https://www.myboeingfleet.com.

(4) You may review copies of the
referenced service information at the FAA,

Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington. For
information on the availability of this
material at the FAA, call 425-227-1221.

(5) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at an NARA facility, call 202-741—

6030, or go to http://www.archives.gov/
federal register/code_of federal regulations/
ibr locations.html.


http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
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http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
mailto:9-ANM-Seattle-ACO-AMOC-Requests@faa.gov
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https://www.myboeingfleet.com
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Issued in Renton, Washington, on May 31,
2011.

Jeffrey E. Duven,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2011-14337 Filed 6-16—11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-0220; Directorate
Identifier 2010-NM-259-AD; Amendment
39-16721; AD 2011-12-14]

RIN 2120-AA64

Airworthiness Directives; Fokker
Services B.V. Model F.28 Mark 0070
and 0100 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

* * * The Federal Aviation Administration
(FAA) has published Special Federal
Aviation Regulation (SFAR) 88, and the Joint
Aviation Authorities (JAA) have published
Interim Policy INT/POL/25/12. The review,
conducted by Fokker Services on the Fokker
100 and Fokker 70 type design in response
to these regulations, revealed that the fuel
sense line from the overflow valves may
touch the adjacent fuel-quantity indication-
probe. Under certain conditions, this may
result in an ignition source in the wing tank
vapour space.

This condition, if not detected and
corrected, could result in a wing fuel tank
explosion and consequent loss of the
aeroplane.

* * * * *

We are issuing this AD to require
actions to correct the unsafe condition
on these products.

DATES: This AD becomes effective July
22, 2011.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of July 22, 2011.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,

Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-1137; fax (425) 227—-1149.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on March 15, 2011 (76 FR
13921). That NPRM proposed to correct
an unsafe condition for the specified
products. The MCALI states:

* * * The Federal Aviation Administration
(FAA) has published Special Federal
Aviation Regulation (SFAR) 88, and the Joint
Aviation Authorities (JAA) have published
Interim Policy INT/POL/25/12. The review,
conducted by Fokker Services on the Fokker
100 and Fokker 70 type design in response
to these regulations, revealed that the fuel
sense line from the overflow valves may
touch the adjacent fuel-quantity indication-
probe. Under certain conditions, this may
result in an ignition source in the wing tank
vapour space.

This condition, if not detected and
corrected, could result in a wing fuel tank
explosion and consequent loss of the
aeroplane.

For the reasons described above, this AD
requires a one-time [general visual]
inspection to check the route and clamping
of the sense line hose and wiring conduit
hose to each wing tank overflow valve and,
depending on the findings, the necessary
corrective actions.

Corrective actions include installing two
brackets next to the overflow valve on
the main tank access panel, making a
modification to the routing of the hose
for the sense line, and installing clamps
to keep the hoses in position. Required
actions also include revising the
maintenance program to include a
Critical Design Configuration Control
Limitation (CDCCL). You may obtain
further information by examining the
MCAI in the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the available data and
determined that air safety and the

public interest require adopting the AD
as proposed.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow our FAA
policies. Any such differences are
highlighted in a NOTE within the AD.

Costs of Compliance

We estimate that this AD will affect 6
products of U.S. registry. We also
estimate that it will take about 2 work-
hours per product to comply with the
basic requirements of this AD. The
average labor rate is $85 per work-hour.
Based on these figures, we estimate the
cost of this AD to the U.S. operators to
be $1,020, or $170 per product.

In addition, we estimate that any
necessary follow-on actions would take
about 4 work-hours and require parts
costing $800, for a cost of $1,140 per
product. We have no way of
determining the number of products
that may need these actions.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
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not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, 1
certify this AD:

1. Is not a ’significant regulatory
action” under Executive Order 12866;

2. Is not a ”significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]
m 2. The FAA amends § 39.13 by adding
the following new AD:

2011-12-14 Fokker Services B.V.:
Amendment 39-16721. Docket No.
FAA-2011-0220; Directorate Identifier
2010-NM-259-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective July 22, 2011.
Affected ADs

(b) None.

Applicability

(c) This AD applies to all Fokker Services
B.V. Model F.28 Mark 0070 and 0100
airplanes, certificated in any category.

Note 1: This AD requires revisions to
certain operator maintenance documents to
include new actions (e.g., inspections) and/
or CDCCLs. Compliance with these actions
and/or CDCCLs is required by 14 CFR
91.403(c). For airplanes that have been
previously modified, altered, or repaired in
the areas addressed by this AD, the operator
may not be able to accomplish the actions
described in the revisions. In this situation,
to comply with 14 CFR 91.403(c), the
operator must request approval for an
alternative method of compliance according
to paragraph (1) of this AD. The request
should include a description of changes to
the required actions that will ensure the
continued operational safety of the airplane.

Subject

(d) Air Transport Association (ATA) of
America Code 28: Fuel.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

* * * The Federal Aviation Administration
(FAA) has published Special Federal
Aviation Regulation (SFAR) 88, and the Joint
Aviation Authorities (JAA) have published
Interim Policy INT/POL/25/12. The review,
conducted by Fokker Services on the Fokker
100 and Fokker 70 type design in response
to these regulations, revealed that the fuel
sense line from the overflow valves may
touch the adjacent fuel-quantity indication-
probe. Under certain conditions, this may
result in an ignition source in the wing tank
vapour space.

This condition, if not detected and
corrected, could result in a wing fuel tank
explosion and consequent loss of the
aeroplane.

* * * * *

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Actions

(g) At a scheduled opening of the fuel tank,
but not later than 84 months after the
effective date of this AD, do a general visual
inspection of the routing and clamping of the
sense line hose and wiring conduit hose to
each wing tank overflow valve, in accordance
with Part 1 of the Accomplishment
Instructions of Fokker Service Bulletin
SBF100-28-050, Revision 1, dated July 28,
2010.

(h) If incorrect routing or clamping of the
hoses is found during the inspection required
by paragraph (g) of this AD, before further
flight, install two brackets next to the
overflow valve on the main tank access
panel, make a modification to the routing of
the hose for the sense line, and install clamps
to keep the hoses in position, in accordance
with Part 2 of the Accomplishment
Instructions of Fokker Service Bulletin

SBF100-28-050, Revision 1, dated July 28,
2010.

Critical Design Configuration Control
Limitations (CDCCL)

(i) Before further flight after determining
that the routing and clamping of the sense
line hose and wiring conduit hose to each
wing tank overflow valve are correct, as
required by paragraph (g) of this AD; or
before further flight after doing the
modification, as required by paragraph (h) of
this AD; as applicable: Revise the aircraft
maintenance program by incorporating the
CDCCL in paragraph 1.L.(1)(c) of Fokker
Service Bulletin SBF100-28-050, Revision 1,
dated July 28, 2010.

No Alternative Inspections, Inspection
Intervals, or CDCCLs

(j) After accomplishing the revision
required by paragraph (i) of this AD, no
alternative actions (e.g., inspections),
intervals, and/or CDCCLs may be used unless
the actions, intervals, and/or CDCCLs are
approved as an alternative method of
compliance (AMOC) in accordance with the
procedures specified in paragraph (1) of this
AD.

Credit for Actions Accomplished in
Accordance With Previous Service
Information

(k) Actions done before the effective date
of this AD in accordance with Fokker Service
Bulletin SBF100-28-050, dated June 3, 2010,
are acceptable for compliance with the
corresponding requirements of this AD.

FAA AD Differences

Note 2: This AD differs from the MCAI
and/or service information as follows:
Although European Aviation Safety Agency
(EASA) Airworthiness Directive 2010-0159,
dated August 3, 2010, specifies revising the
maintenance program to include limitations,
doing certain repetitive actions (e.g.,
inspections), and/or maintaining CDCCLs,
this AD only requires the revision. Requiring
a revision of the maintenance program, rather
than requiring individual repetitive actions
and/or maintaining CDCCLs, requires
operators to record AD compliance only at
the time the revision is made. Repetitive
actions and/or maintaining CDCCLs specified
in the airworthiness limitations must be
complied with in accordance with 14 CFR
91.403(c).

Other FAA AD Provisions

(1) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to Atin:
Tom Rodriguez, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
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Avenue, SW., Renton, Washington 98057—
3356; telephone (425) 227-1137; fax (425)
227-1149. Information may be e-mailed to:
9-ANM-116-AMOC-REQUESTS@faa.gov.
Before using any approved AMOC, notify
your appropriate principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

Related Information

(m) Refer to MCAI EASA Airworthiness
Directive 2010-0159, dated August 3, 2010;
and Fokker Service Bulletin SBF100-28-050,
Revision 1, dated July 28, 2010; for related
information.

Material Incorporated by Reference

(n) You must use Fokker Service Bulletin
SBF100-28-050, Revision 1, dated July 28,
2010, to do the actions required by this AD,
unless the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Fokker Services B.V.,
Technical Services Dept., P.O. Box 231, 2150
AE Nieuw-Vennep, the Netherlands;
telephone +31 (0)252-627-350; fax +31
(0)252—627-211; e-mail
technicalservices.fokkerservices@stork.com;
Internet http://www.myfokkerfleet.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal register/
code_of federal regulations/ibr_
locations.html.

Issued in Renton, Washington, on June 2,
2011.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2011-14340 Filed 6-16—11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-0218; Directorate
Identifier 2010-NM-164-AD; Amendment
39-16719; AD 2011-12-12]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Model MD-90-30 Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD requires
a detailed inspection to detect distress
and existing repairs to the leading edge
structure of the vertical stabilizer at the
splice at Station Zfs=52.267; repetitive
inspections for cracking in the front spar
cap forward flanges of the vertical
stabilizer, and either the aft flanges or
side skins; repetitive inspections for
loose and missing fasteners; and related
investigative and corrective actions if
necessary. This AD was prompted by
reports of cracked vertical stabilizer
skin, a severed front spar cap, elongated
fastener holes at the leading edge of the
vertical stabilizer, and cracked front
spar web and front spar cap bolt holes
in the vertical stabilizer. We are issuing
this AD to detect and correct such
cracking damage, which could result in
the structure being unable to support
limit load, and could lead to the loss of
the vertical stabilizer.

DATES: This AD is effective July 22,
2011.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of July 22, 2011.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, 3855
Lakewood Boulevard, MC D800-0019,
Long Beach, California 90846—0001;
phone: 206-544-5000, extension 2; fax:
206—766—5683; e-mail:
dse.boecom@boeing.com; Internet:
https://www.myboeingfleet.com. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington.
For information on the availability of

this material at the FAA, call 425-227—
1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Roger Durbin, Aerospace Engineer,
Airframe Branch, ANM—-120L, Los
Angeles ACO, 3960 Paramount Blvd,
Lakewood, CA 90712—4137; phone:
562-627-5233; fax: 562—627-5210; e-
mail: Roger.Durbin@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an airworthiness
directive (AD) that would apply to the
specified products. That NPRM
published in the Federal Register on
March 14, 2011 (76 FR 13546). That
NPRM proposed to require a detailed
inspection to detect distress in, and
existing repairs to, the leading edge
structure of the vertical stabilizer at the
splice at Station Zfs=52.267, and
corrective action if necessary.

Comments

We gave the public the opportunity to
participate in developing this AD. We
have considered the comment received.
The Boeing Company supports the
NPRM.

Conclusion

We reviewed the relevant data,
considered the comment received, and
determined that air safety and the
public interest require adopting the AD
as proposed.

Costs of Compliance

We estimate that this AD affects 19
airplanes of U.S. registry.

We estimate the following costs to
comply with this AD:


http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
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ESTIMATED COSTS

Action Labor cost Parts cost Cost per product Cg;tecr):téJr.SS.
Inspection for existing repairs, | 10 work-hours x $85 per hour $0 | $850 ..o, $16,150.
distress. = $850.
Repetitive inspections for 7 work-hours x $85 per hour = 0 | $595 per inspection cycle ....... $11,305 per inspection cycle.
cracking and loose and $595 per inspection cycle.
missing fasteners.

We have received no definitive data
that would enable us to provide cost
estimates for the on-condition action
specified in this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a ““significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2011-12-12 The Boeing Company:
Amendment 39-16719; Docket No.
FAA-2011-0218; Directorate Identifier
2010-NM-164—-AD.

Effective Date
(a) This AD is effective July 22, 2011.

Affected ADs

(b) None.
Applicability

(c) This AD applies to The Boeing
Company Model MD-90-30 airplanes,
certificated in any category, as identified in
Boeing Alert Service Bulletin MD90-55A014,
dated June 24, 2010.

Subject

(d) Joint Aircraft System Component
(JASC)/Air Transport Association (ATA) of
America Code 55: Stabilizers.

Unsafe Condition

(e) This AD was prompted by reports of
cracked vertical stabilizer skin, a severed
front spar cap, elongated fastener holes at the
leading edge of the vertical stabilizer, and
cracked front spar web and front spar cap
bolt holes in the vertical stabilizer. We are
issuing this AD to detect and correct such
cracking damage, which could result in the
structure being unable to support limit load,
and could lead to the loss of the vertical
stabilizer.

Compliance

(f) Comply with this AD within the
compliance times specified, unless already
done.

Inspections for Distress/Repairs

(g) Within 4,100 flight cycles after the
effective date of this AD, do a detailed
inspection for distress in and existing repairs
to the leading edge structure of the vertical
stabilizer at the splice at Station Zfs=52.267,
in accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
MD90-55A014, dated June 24, 2010.

Repetitive Inspections for Cracks, and
Related Investigative and Corrective Actions

(h) Before further flight after doing the
inspection required by paragraph (g) of this
AD, inspect for cracks of the left and right
vertical stabilizer front spar cap, in
accordance with either Option 1 or Option 2
as specified in the Accomplishment
Instructions of Boeing Alert Service Bulletin
MD90-55A014, dated June 24, 2010. If any
crack is found, before further flight, evaluate
and verify to confirm all crack indications, in
accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
MD90-55A014, dated June 24, 2010.

(1) If any cracking is confirmed, before
further flight, repair using a method
approved in accordance with the procedures
specified in paragraph (1) of this AD.

(2) If no cracking is confirmed, repeat the
inspection thereafter at intervals not to
exceed the applicable interval specified in
paragraph (h)(2)(i) or (h)(2)(ii) of this AD.

(i) If the most recent inspection was done
using Option 1, the next inspection must be
done within 4,400 flight cycles.

(ii) If the most recent inspection was done
using Option 2, the next inspection must be
done within 3,000 flight cycles.

Leading Edge Repair

(i) If leading edge distress is found during
the detailed inspection required by paragraph
(g) of this AD, before further flight and after
accomplishing the inspection required by
paragraph (h) of this AD, repair the leading
edge, in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin MD90-55A014, dated June
24, 2010.

Inspection for Loose/Missing Fasteners

(j) For airplanes on which no cracking is
confirmed during the initial inspection
required by paragraph (h) of this AD: At the
applicable time specified in paragraph (j)(1)
or (j)(2) of this AD, do a detailed inspection
for indications of loose and missing fasteners,
in accordance with the Accomplishment
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Instructions of Boeing Alert Service Bulletin
MD90-55A014, dated June 24, 2010. If any
loose or missing fastener is found, before
further flight, repair the leading edge, in
accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
MD90-55A014, dated June 24, 2010.

(1) If the inspection required by paragraph
(h) was done using Option 1, do the
inspection required by paragraph (j) of this
AD within 4,400 flight cycles after
accomplishing the inspection required by
paragraph (h) of this AD.

(2) If inspection required by paragraph (h)
was done using Option 2, do the inspection
required by paragraph (j) of this AD within
3,000 flight cycles after accomplishing the
inspection required by paragraph (h) of this
AD.

(k) For airplanes on which no cracking is
confirmed during the most recent inspection
required by paragraph (h) of this AD: Repeat
the inspection for loose and missing fasteners
required by paragraph (j) of this AD thereafter
at intervals not to exceed the applicable time
specified in paragraph (k)(1) or (k)(2) of this
AD

(1) If the most recent inspection required
by paragraph (h) was done using Option 1,
the next inspection required by paragraph (j)
of this AD must be done within 4,400 flight
cycles after accomplishing the most recent
inspection required by paragraph (j) of this
AD.

(2) If the most recent inspection required
by paragraph (h) was done using Option 2,
the next inspection required by paragraph (j)
of this AD must be done within 3,000 flight
cycles after the most recent inspection
required by paragraph (j) of this AD.

Alternative Methods of Compliance
(AMOCs)

(1)(1) The Manager, Los Angeles Aircraft
Certification Office, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD if it is approved by the
Boeing Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Los Angeles
ACO to make those findings. For a repair
method to be approved, the repair must meet
the certification basis of the airplane, and the
approval must specifically refer to this AD.

Related Information

(m) For more information about this AD,
contact Roger Durbin, Aerospace Engineer,
Airframe Branch, ANM—-120L, Los Angeles
ACO, 3960 Paramount Blvd., Lakewood, CA
90712-4137; phone: 562—627-5233; fax: 562—
627-5210; e-mail: Roger.Durbin@faa.gov.

Material Incorporated by Reference

(n) You must use of Boeing Alert Service
Bulletin MD90-55A014, dated June 24, 2010,
to do the actions required by this AD, unless
the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, 3855 Lakewood Boulevard, MC
D800-0019, Long Beach, California 90846—

0001; phone: 206-544-5000, extension 2; fax:

206-766—5683; e-mail:
dse.boecom@boeing.com; Internet: https://
www.myboeingfleet.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at an NARA facility, call 202-741—
6030, or go to http://www.archives.gov/
federal_register/code_of federal regulations/
ibr locations.html.

Issued in Renton, Washington, on May 31,
2011.
Jeffrey E. Duven,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2011-14339 Filed 6-16—11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-0326; Directorate
Identifier 2011-CE-006—-AD; Amendment
39-16725; AD 2011-13-02]

RIN 2120-AA64

Airworthiness Directives; Costruzioni
Aeronautiche Tecnam srl Model
P2006T Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
issued by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

During Landing Gear retraction/extension
ground checks performed on the P2006T, a
loose Seeger ring was found on the nose
landing gear hydraulic actuator cap.

The manufacturer has identified the root
cause of this discrepancy in a design
deficiency of the hydraulic actuator caps.

This condition, if not corrected, could
determine uncommanded and improper
extension of the nose or main landing gear.

We are issuing this AD to require
actions to correct the unsafe condition
on these products.

DATES: This AD becomes effective July
22,2011.

On July 22, 2011, the Director of the
Federal Register approved the
incorporation by reference of certain
publications listed in this AD.
ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590.

For service information identified in
this AD, contact Costruzioni
Aeronautiche TECNAM Airworthiness
Office, Via Maiorise—81043 Capua (CE)
Italy; telephone: +39 0823 620134; fax:
+39 0823 622899; e-mail:
m.oliva@tecnam.com,
p.violetti@tecnam.com; internet:
http:/www.tecnam.com. You may
review copies of the referenced service
information at the FAA, Small Airplane
Directorate, 901 Locust, Kansas City,
Missouri 64106. For information on the
availability of this material at the FAA,
call 816-329-4148.

FOR FURTHER INFORMATION CONTACT:
Albert Mercado, Aerospace Engineer,
FAA, Small Airplane Directorate, 901
Locust, Room 301, Kansas City,
Missouri 64106; telephone: (816) 329—
4119; fax: (816) 329-4090.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on April 6, 2011 (76 FR 18964).
That NPRM proposed to correct an
unsafe condition for the specified
products. The MCAI states:

During Landing Gear retraction/extension
ground checks performed on the P2006T, a
loose Seeger ring was found on the nose
landing gear hydraulic actuator cap.

The manufacturer has identified the root
cause of this discrepancy in a design
deficiency of the hydraulic actuator caps.

This condition, if not corrected, could
determine uncommanded and improper
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extension of the nose or main landing gear.
To prevent this condition, this AD requires
modifying each nose and main landing gear
hydraulic actuator by installing security
rings.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
as proposed.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow FAA policies.
Any such differences are highlighted in
a Note within the AD.

Costs of Compliance

We estimate that this AD will affect 1
product of U.S. registry. We also
estimate that it will take about 2 work-
hours per product to comply with the
basic requirements of this AD. The
average labor rate is $85 per work-hour.
Required parts will cost about $80 per
product.

Based on these figures, we estimate
the cost of the AD on U.S. operators to
be $250, or $250 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation

is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.
Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD Docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains the NPRM, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone (800) 647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2011-13-02 Costruzioni Aeronautiche
Tecnam srl: Amendment 39-16725;
Docket No. FAA—2011-0326; Directorate
Identifier 2011-CE-006—AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective July 22, 2011.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Costruzioni
Aeronautiche Tecnam srl P2006T airplanes,

serial numbers 01/US through 046/US, 047/
US, and 049/US, certificated in any category.

Subject

(d) Air Transport Association of America
(ATA) Code 32: Landing Gear.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

During Landing Gear retraction/extension
ground checks performed on the P2006T, a
loose Seeger ring was found on the nose
landing gear hydraulic actuator cap.

The manufacturer has identified the root
cause of this discrepancy in a design
deficiency of the hydraulic actuator caps.

This condition, if not corrected, could
determine uncommanded and improper
extension of the nose or main landing gear.
To prevent this condition, this AD requires
modifying each nose and main landing gear
hydraulic actuator by installing security
rings.

Actions and Compliance

(f) Unless already done, within 50 hours
time-in-service after July 22, 2011 (the
effective date of this AD) or within 60 days
after July 22, 2011 (the effective date of this
AD), whichever occurs first, modify each
nose and main landing gear hydraulic
actuator in accordance with Costruzioni
Aeronautiche Tecnam Service Bulletin No.
SB 036—CS, 1st Edition, Rev 1, dated
December 15, 2010.

FAA AD Differences

Note: This AD differs from the MCAI and/
or service information as follows: The
applicability of this AD clarifies the
applicability for airplanes in the United
States.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Office,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
Attn: Albert Mercado, Aerospace Engineer,
FAA, Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329-4119; fax: (816) 329—
4090. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.
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(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, a federal
agency may not conduct or sponsor, and a
person is not required to respond to, nor
shall a person be subject to a penalty for
failure to comply with a collection of
information subject to the requirements of
the Paperwork Reduction Act unless that
collection of information displays a current
valid OMB Control Number. The OMB
Control Number for this information
collection is 2120-0056. Public reporting for
this collection of information is estimated to
be approximately 5 minutes per response,
including the time for reviewing instructions,
completing and reviewing the collection of
information. All responses to this collection
of information are mandatory. Comments
concerning the accuracy of this burden and
suggestions for reducing the burden should
be directed to the FAA at: 800 Independence
Ave., SW., Washington, DC 20591, Attn:
Information Collection Clearance Officer,
AES-200.

Related Information

(h) Refer to MCAI European Aviation
Safety Agency (EASA) AD No.: 2011-0042,
dated March 11, 2011; and Costruzioni
Aeronautiche Tecnam Service Bulletin No.
SB 036—CS, 1st Edition, Rev 1, dated
December 15, 2010, for related information.
For service information related to this AD,
contact Costruzioni Aeronautiche TECNAM
Airworthiness Office, Via Maiorise—81043
Capua (CE) Italy; telephone: +39 0823
620134;fax: +39 0823 622899; e-mail:
m.oliva@tecnam.com,
p.violetti@tecnam.com; internet: http://
www.tecnam.com. You may review copies of
the referenced service information at the
FAA, Small Airplane Directorate, 901 Locust,
Kansas City, Missouri 64106. For information
on the availability of this material at the
FAA, call 816-329-4148.

Material Incorporated by Reference

(i) You must use Costruzioni Aeronautiche
Tecnam Service Bulletin No. SB 036—CS, 1st
Edition, Rev 1, dated December 15, 2010, to
do the actions required by this AD, unless the
AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Costruzioni Aeronautiche
TECNAM Airworthiness Office, Via
Maiorise—81043 Capua (CE) Italy; telephone:
+39 0823 620134; fax: +39 0823 622899;
e-mail: m.oliva@tecnam.com,
p.violetti@tecnam.com; Internet: http://
www.tecnam.com.

(3) You may review copies of the
referenced service information at the FAA,
Small Airplane Directorate, 901 Locust,

Kansas City, Missouri 64106. For information
on the availability of this material at the
FAA, call (816) 329-4148.

(4) You may also review copies of the
service information incorporated by reference
for this AD at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call (202) 741-6030, or go
to: http://www.archives.gov/federal_register/
code of federal regulations/ibr
locations.html.

Issued in Kansas City, Missouri, on June
10, 2011.
Earl Lawrence,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 2011-14937 Filed 6-16—11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-0551; Directorate
Identifier 2009-SW-013-AD; Amendment
39-16714; AD 2011-12-07]

RIN 2120-AA64

Airworthiness Directives; Eurocopter
France Model SA-365C, SA-365C1,
SA-365C2, SA-365N, SA-365N1, AS—
365N2, AS 365 N3, and SA-366G1
Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) for the
specified Eurocopter France
(Eurocopter) helicopters. This action
requires visually inspecting the
adhesive bead between the bushing and
the Starflex star (Starflex) arm for a
crack, a gap, or loss of the adhesive
bead, inspecting the Starflex arm ends
for delamination, and replacing the
Starflex if any of these conditions are
found. This amendment is prompted by
three cases of deterioration of a Starflex
arm. In two of these cases, the
deterioration caused high amplitude
vibrations in flight, compelling the pilot
to make a precautionary landing. The
actions specified in this AD are
intended to prevent failure of the
Starflex, high-amplitude vibrations in
flight, and subsequent loss of control of
the helicopter.

DATES: Effective July 5, 2011.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of July 5, 2011.

Comments for inclusion in the Rules
Docket must be received on or before
August 16, 2011.

ADDRESSES: Use one of the following
addresses to submit comments on this
AD:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

You may get the service information
identified in this AD from American
Eurocopter Corporation, 2701 Forum
Drive, Grand Prairie, TX 75053—4005,
telephone (800) 232-0323, fax (972)
641-3710, or at http://
www.eurocopter.com.

Examining the Docket: You may
examine the docket that contains the
AD, any comments, and other
information on the Internet at http://
www.regulations.gov, or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The Docket
Operations office (telephone (800) 647—
5527) is located in Room W12-140 on
the ground floor of the West Building at
the street address stated in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT: Jim
Grigg, Aerospace Engineer, FAA,
Rotorcraft Directorate, Safety
Management Group (ASW-112), 2601
Meacham Blvd., Fort Worth, Texas
76137; telephone: (817) 222-5126; fax:
(817) 222-5961.

SUPPLEMENTARY INFORMATION:
Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Union, has issued EASA AD No. 2008-
0165, dated August 28, 2008 (AD No.
2008-0165), which supersedes EASA
Emergency AD No. 2006—-0321-E, dated
October 18, 2006, to correct an unsafe
condition for the Eurocopter Model SA—
365C, SA-365C1, SA-365C2, SA-365N,
SA-365N1, AS-365N2, AS 365 N3, and
SA-366G1 helicopters. EASA issued AD
No. 2008-0165 as a result of the
issuance of Revision 3 of Eurocopter
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Emergency Alert Service Bulletin
(EASB) Numbers 05.00.51, 05.35, 05.28,
and 05.00.21 (military only). EASA
advises that their AD was issued
following three reported cases of
deterioration of a Starflex arm end. They
state that in two of these cases, the
deterioration caused high amplitude
vibrations in flight, compelling the pilot
to carry out a precautionary landing.
EASA further states that if the Starflex
arm end fails, high-amplitude vibrations
could make it difficult to control the
helicopter.

Related Service Information

Eurocopter has issued one EASB,
which applies to four different series
helicopters, each with a different EASB
number: No. 05.00.51 for the 365N
series; No. 05.35 for the 366G1; No.
05.28 for the 365C series; and No.
05.00.21 for non-type certificated
military helicopters; all Revision 3, and
all dated August 18, 2008. This EASB
specifies “checks of the bushes”
installed on Starflex arm ends and
reduces the interval between successive
checks “in order to be able to detect any
bush bonding failure or distortion of a
Starflex arm end as rapidly as possible.”
EASA classified this EASB as
mandatory and issued AD No. 2008—
0165 to ensure the continued
airworthiness of these helicopters.

FAA'’s Evaluation and Unsafe Condition
Determination

These helicopters have been approved
by the aviation authority of member
states of the European Union and are
approved for operation in the United
States. Pursuant to our bilateral
agreement with France, EASA, their
technical representative, has notified us
of the unsafe condition described in
their AD. We are issuing this AD
because we evaluated all information
provided by EASA and determined the
unsafe condition exists and is likely to
exist or develop on other helicopters of
the same type designs. Therefore, this
AD is being issued to prevent the failure
of the Starflex, high amplitude
vibrations in flight, and subsequent loss
of control of the helicopter. This AD
requires, within 10 hours time-in-
service (TIS) and thereafter at intervals
not to exceed 10 hours TIS, visually
inspecting the adhesive bead between
the bushing and the Starflex arm for a
crack, a gap, or loss of the adhesive
bead, inspecting the Starflex arm ends
for delamination, and replacing the
Starflex if any of these conditions are
found. Accomplish the actions by
following specified portions of the
EASB described previously.

The short compliance time involved
is required because the previously
described critical unsafe condition can
adversely affect the structural integrity
and controllability of the helicopter.
Therefore, the actions described
previously are required at very short TIS
intervals, and this AD must be issued
immediately.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Differences Between This AD and the
EASA AD

We have reviewed the EASA AD, and
our AD differs from the EASA AD as
follows:

e The EASA AD uses the term
“check.” We instead use the term
“inspect.”

e The EASA AD uses the terms
“bush” and “bushes.” We instead use
the terms “bushing” and “bushings.”

e The EASA AD uses the term “flying
hours.” We instead use the term “time-
in-service.”

Costs of Compliance

We estimate that this AD will affect
about 37 helicopters of U.S. registry. We
also estimate that it will take about 0.25
work-hour per helicopter to inspect the
Starflex arm end, and 10 work-hours to
remove and replace the Starflex star, if
necessary. The average labor rate is $85
per work-hour. Required parts will cost
about $33,794. Based on these figures,
we estimate that the total annual cost of
this AD on U.S. operators is $50,369,
assuming 20 inspections are conducted
on each helicopter and assuming one
Starflex star is replaced each year.

Comments Invited

This AD is a final rule that involves
requirements that affect flight safety and
was not preceded by notice and an
opportunity for public comment;
however, we invite you to submit any
written data, views, or arguments
regarding this AD. Send your comments
to an address listed under ADDRESSES.
Include “Docket No. FAA-2011-0551;
Directorate Identifier 2009-SW-13-AD”
at the beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
the AD. We will consider all comments
received by the closing date and may
amend the AD in light of those
comments.

We will post all comments we
receive, without change, to http://

www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact with FAA
personnel concerning this AD. Using the
search function of the docket Web site,
you can find and read the comments to
any of our dockets, including the name
of the individual who sent the
comment. You may review the DOT’s
complete Privacy Act Statement in the
Federal Register published on April 11,
2000 (65 FR 19477-78).

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, 1
certify that the regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this AD. See the AD docket to examine
the economic evaluation.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.
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List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends Part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. Section 39.13 is amended by adding
a new airworthiness directive to read as
follows:

2011-12-07 Eurocopter France
(Eurocopter): Amendment 39-16714;
Docket No. FAA-2011-0551; Directorate
Identifier 2009—-SW-013—-AD.

Applicability: Models SA-365C, SA—
365C1, SA-365C2, SA—-365N, SA-365NT1,
AS-365N2, AS 365 N3, and SA-366G1
helicopters; certificated in any category.

Compliance: Within 10 hours time-in-
service (TIS), and thereafter at intervals not
to exceed 10 hours TIS.

To prevent the failure of the Starflex star
(Starflex) arm, high amplitude vibrations in
flight, and subsequent loss of control of the
helicopter, accomplish the following:

(a) Visually inspect the adhesive bead
between the bushing and the Starflex arm for
a crack, a gap, or loss of the adhesive bead,
and inspect the Starflex arm ends for
delamination in accordance with the
Accomplishment Instructions, paragraph
2.B.1 and 2.B.2 of Eurocopter Emergency
Alert Service Bulletin (EASB) No. 05.00.51
for the 365N series helicopters, No. 05.35 for
the 366G1 model helicopter, or No. 05.28 for
the 365C series helicopters, all Revision 3,
and all dated August 18, 2008.

Note 1: The one Eurocopter EASB contains
four different service bulletin numbers: No.
05.00.51, No. 05.35; and No. 05.28 for the
model helicopters affected by this AD; and
No. 05.00.21 for non-type certificated
military helicopters.

(b) If there is a crack in the shockproof
paint around the entire adhesive bead where
the Starflex arm joins the bushing (as shown
in Figure 2 of the applicable EASB), a gap
between the adhesive bead and the bushing
(as shown in Figure 3 of the applicable
EASB), delamination of a Starflex arm end
(as shown in Figure 4 of the applicable
EASB), or loss of adhesive bead (as shown in
Figure 5 of the applicable EASB), replace the
Starflex before further flight.

(c) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Contact the Manager, Safety

Management Group, Attn: DOT/FAA
Southwest Region, Jim Grigg, ASW-112,
Rotorcraft Directorate, 2601 Meacham Blvd.,
Fort Worth, Texas 76137; telephone (817)
222-5126; fax: (817) 222-5961, for
information about previously approved
alternative methods of compliance.

(d) The Joint Aircraft System/Component
(JASC) Code is 6200: Main Rotor System.

(e) The inspection shall be done in
accordance with the specified portions of
Eurocopter France Emergency Alert Service
Bulletins No. 05.00.51, No. 05.35, or No.
05.28. All three of the Alert Service Bulletins
are Revision 3 and all are dated August 18,
2008. The Director of the Federal Register
approved this incorporation by reference in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from
American Eurocopter Corporation, 2701
Forum Drive, Grand Prairie, TX 75053—4005,
telephone (800) 232-0323, fax (972) 641—
3710, or at http://www.eurocopter.com.
Copies may be inspected at the FAA, Office
of the Regional Counsel, Southwest Region,
2601 Meacham Blvd., Room 663, Fort Worth,
Texas, or at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal register/
code_of federal regulations/
ibr_locations.html.

This amendment becomes effective on July
5, 2011.

Note 2: The subject of this AD is addressed
in European Aviation Safety Agency AD No.
2008-0165, dated August 28, 2008.

Issued in Fort Worth, Texas, on May 25,
2011.

Kim Smith,

Manager, Rotorcraft Directorate, Aircraft
Certification Service.

[FR Doc. 2011-14248 Filed 6-16—11; 8:45 am]
BILLING CODE 4910-13-P

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 200

[Release No. 34-64649]

Delegation of Authority to the Director
of Its Division of Enforcement

AGENCY: Securities and Exchange
Commission.
ACTION: Final rule.

SUMMARY: The Securities and Exchange
Commission (“Commission”’) is
amending its rules to delegate authority
to the Director of the Division of
Enforcement (‘“Division”’) to issue
witness immunity orders to compel
individuals to give testimony or provide
other information. This delegation is
intended to conserve Commission
resources, enhance the Division’s ability
to detect violations of the Federal
securities laws, increase the

effectiveness and efficiency of the
Division’s investigations, and improve
the success of the Commission’s
enforcement actions.

DATES: Effective Date: June 17, 2011.

FOR FURTHER INFORMATION CONTACT:
Samuel Waldon, Assistant Chief
Counsel, (202) 551-4710.

SUPPLEMENTARY INFORMATION: The
Commission is amending its rules
governing delegations of authority to the
Director of the Division of Enforcement.
The amendment to Rule 30—4(a)(14) (17
CFR 200.30—4(a)(14)) authorizes the
Division Director to issue orders to
compel individuals to give testimony or
provide other information pursuant to
18 U.S.C. 6002—6004. This delegation
follows on the Commission’s prior
delegation, effective January 19, 2010, of
the authority to submit witness
immunity requests to the Department of
Justice, in connection with judicial
proceedings, to compel testimony or the
production of other information by
witnesses who have provided or have
the potential to provide substantial
assistance in the Commission’s
investigations and related enforcement
actions. See 75 FR 3122 (January 19,
2010). This delegation is intended to
further conserve Commission resources,
enhance the Division’s ability to detect
violations of the Federal securities laws,
increase the effectiveness and efficiency
of the Division’s investigations, and
improve the success of the
Commission’s enforcement actions.
Notwithstanding anything in the
foregoing, in any case in which the
Director believes it appropriate, the
Director may submit the matter to the
Commission. The Commission is
adopting this amendment for a period of
18 months, and, at the end of that
period, will evaluate whether to extend
the delegation to issue immunity orders.

The Commission finds, in accordance
with the Administrative Procedure Act
(“APA”) (5 U.S.C. 553(b)(3)(A)), that
this revision relates solely to agency
organization, procedures, or practices. It
is therefore not subject to the provisions
of the APA requiring notice and
opportunity for comment. Accordingly,
it is effective June 17, 2011.

List of Subjects in 17 CFR Part 200

Administrative practice and
procedure, Authority delegations
(Government agencies).

For the reasons set out in the
preamble, Title 17, Chapter II of the
Code of Federal Regulations is amended
as follows:
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PART 200—ORGANIZATION;
CONDUCT AND ETHICS; AND
INFORMATION AND REQUESTS

m 1. The authority citation for Part 200,
Subpart A, continues to read in part as
follows:

Authority: 15 U.S.C. 770, 77s, 77sss, 78d,
78d-1, 78d-2, 78w, 78l1(d), 78mm, 80a—37,
80b—11, and 7202, unless otherwise noted.
* * * * *

m 2. Section 200.30—4, paragraph (a)(14)
is revised to read as follows:

§200.30-4 Delegation of authority to
Director of Division of Enforcement.
* * * * *

(a) * *x %

(14) To submit witness immunity
requests to the U.S. Attorney General
pursuant to 18 U.S.C. 6002—6004, and,
upon approval by the U.S. Attorney
General, to seek or, for the period from
June 17, 2011 through December 19,
2012, to issue orders compelling an
individual to give testimony or provide
other information pursuant to
subpoenas that may be necessary to the
public interest in connection with
investigations and related enforcement
actions pursuant to section 22(b) of the
Securities Act of 1933 (15 U.S.C.
77v(Db)), section 21(c) of the Securities
Exchange Act of 1934 (15 U.S.C. 78u(c)),
section 42(c) of the Investment
Company Act of 1940 (15 U.S.C. 80a—
41(c)) and section 209(c) of the
Investment Advisers Act of 1940 (15
U.S.C. 80b-9(c)).

*

* * * *
By the Commission.
Dated: June 13, 2011.
Elizabeth M. Murphy,
Secretary.

[FR Doc. 2011-15030 Filed 6-16—11; 8:45 am]|
BILLING CODE 8011-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG—2011-0467]

Drawbridge Operation Regulations;
Cheesequake Creek, Morgan, NJ

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, First Coast
Guard District, has issued a temporary
deviation from the regulation governing
the operation of the Route 35 Bridge,

mile 0.0, across Cheesequake Creek at
Morgan, New Jersey. The deviation is
necessary to perform structural and
electrical rehabilitation. This deviation
allows the bridge to remain in the
closed position for four months.
DATES: This deviation is effective from
December 1, 2011 through March 31,
2012.

ADDRESSES: Documents mentioned in
this preamble as being available in the
docket are part of docket USCG-2011—
0467 and are available online at http://
www.regulations.gov, inserting USCG—
2011-0467 in the “Keyword” and then
clicking ““Search”. They are also
available for inspection or copying at
the Docket Management Facility (M-30),
U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail Mr. Joe Arca, Project Officer,
First Coast Guard District,
joe.m.arca@uscg.mil, telephone (212)
668—7165. If you have questions on
viewing the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone (202) 366—9826.
SUPPLEMENTARY INFORMATION: The Route
35 Bridge, across Cheesequake Creek,
mile 0.0, at Morgan, New Jersey, has a
vertical clearance in the closed position
of 25 feet at mean high water and 30 feet
at mean low water. The drawbridge
operation regulations are listed at 33
CFR 117.709.

The waterway is predominantly used
by recreational vessels on a seasonal
basis.

The owner of the bridge, the New
Jersey Department of Transportation,
requested a temporary deviation from
the regulations to facilitate structural
and electrical rehabilitation of the
bridge.

The bridge would not be able to open
for vessel traffic for four months during
the prosecution of the bridge
rehabilitation repairs; however, the
repairs will take place during the winter
months, December through March,
when the bridge normally receives no
requests to open.

The Coast Guard published notice of
the proposed four month bridge closure
in the Local Notice to Mariners on April
7, 2011, with a request for comments.
No comments were received.

New Jersey Department of
Transportation held a public
information meeting with the local
marinas and interested parties on March
24, 2011. No objections were received as

a result of the public information
meeting.

Under this temporary deviation the
Route 35 Bridge may remain in the
closed position for four months from
December 1, 2011 through March 31,
2012. Vessels that can pass under the
bridge in the closed position may do so
at any time.

In accordance with 33 CFR 117.35(e),
the bridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: May 31, 2011.
Gary Kassof,

Bridge Program Manager, First Coast Guard
District.

[FR Doc. 2011-15049 Filed 6-16-11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS—-R5-ES-2011-0035;
92220-1113-0000; ABC Code: C6]

RIN 1018—-AX80

Endangered and Threatened Wildlife
and Plants; Reinstatement of Listing
Protections for the Virginia Northern
Flying Squirrel in Compliance With a
Court Order

AGENCY: Fish and Wildlife Service,
Interior.
ACTION: Final rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), are issuing
this final rule to comply with a court
order that has the effect of reinstating
the regulatory protections under the
Endangered Species Act of 1973 (ESA),
as amended, for the Virginia northern
flying squirrel (Glaucomys sabrinus
fuscus). Pursuant to the District of
Columbia District Court order dated
March 25, 2011, this rule reinstates the
Virginia northern flying squirrel listing
as endangered.

DATES: This action is effective June 17,
2011. However, the court order had
legal effect immediately upon its filing
on March 25, 2011.

ADDRESSES: This final rule is available
on the Internet at http://
www.regulations.gov. It will also be
available for inspection, by
appointment, during normal business
hours at U.S. Fish and Wildlife Service,
West Virginia Field Office, 694 Beverly
Pike, Elkins, West Virginia 26241. Call
(304) 636—6586 to make arrangements.
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FOR FURTHER INFORMATION CONTACT: For
information contact Deborah Carter,
Project Leader, at our West Virginia
field office (see ADDRESSES) or telephone
(304) 636—6586, extension 12.
Individuals who are hearing impaired or
speech impaired may call the Federal
Relay Service at 1-800—877—-8337 for
TTY assistance.

SUPPLEMENTARY INFORMATION:
Background

On August 26, 2008, we published a
final rule to remove ESA protections for
the Virginia northern flying squirrel,
more commonly known as the West
Virginia northern flying squirrel
(WVNFS) (73 FR 50226). Additional
background information on the WVNFS,
including previous Federal actions, can
be found in our August 26, 2008, final
rule, http://www.regulations.gov, or at
http://ecos.fws.gov/speciesProfile/
profile/
speciesProfile.action?spcode=A09R.

A lawsuit challenging our final rule
was filed in U.S. District Court for the
District of Columbia. On March 25,
2011, the U.S. District Court for the
District of Columbia vacated and set
aside our 2008 delisting rule (Friends of
Blackwater et al. v. Salazar et al., 1:09—
cv—-02122-EGS).

WVNEFS is listed as endangered
throughout its range (50 FR 26999
27002, July 1, 1985; 50 CFR 17.11(h)).
Therefore, take of WVNFS may be
authorized only by a permit obtained
under section 10 of the ESA, or if
exempted by an incidental take
statement within a biological opinion
issued by the Service pursuant to
section 7 of the ESA. We notified all
State and Federal partners of the
decision and its impact shortly after the
order was released. There are no
federally recognized Tribes to notify in
Virginia or West Virginia. We also took
steps to ensure the public was aware of
the decision.

This action is independent of any
decision by the United States or any
interveners in the case to appeal the
March 25, 2011, District of Columbia
District Court ruling.

Administrative Procedure

This rulemaking is necessary to
comply with the March 25, 2011, court
order. Therefore, under these
circumstances, the Director has
determined, pursuant to 5 U.S.C.
553(b)(3)(B), that prior notice and
opportunity for public comment are
impractical and unnecessary. The
Director has further determined,

Effects of the Rule

As of the filing of the court order,
delisted WVNFS were again listed as
endangered (50 CFR 17.11(h)).

This rule will not affect the status of
WVNFS under State laws or suspend
any other legal protections provided by
State law.

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Regulation Promulgation

In order to comply with the court
order discussed above, we amend part
17, subchapter B of chapter I, title 50 of
the CFR, as set forth below:

PART 17—[AMENDED]

m 1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C.
1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99—
625, 100 Stat. 3500; unless otherwise noted.

m 2. Amend §17.11 by adding an entry
in the table at paragraph (h) for
“Squirrel, Virginia northern flying”
under “MAMMALS” as follows:

The decision reinstates Federal pursuant to 5 U.S.C. 553(d)(3), that the §17.11 [Amended]
protections that were in place prior to agency has good cause to make this rule * * * * *
our 2008 delisting. Accordingly, effective upon publication. (h) * * *
Species Vertebrate
I population - :
I—:;srt]orelc where endan- Status When listed ﬁ:gﬁ:tl Srp:ﬁg;al
Common name Scientific name 9 gered or
threatened
MAMMALS
Squirrel, Virginia northern  Glaucomys sabrinus U.S.A. (VA, Entire ............. E 189 N/A N/A
flying. fuscus. WV).
* * * * *

Dated: May 27, 2011.
Rowan W. Gould,
Acting Director, Fish and Wildlife Service.
[FR Doc. 2011-15111 Filed 6-16—11; 8:45 am]
BILLING CODE 4310-55-P
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FEDERAL RESERVE SYSTEM

12 CFR Part 225
[Regulation Y; Docket No. R-1425]
RIN 7100-AD 77

Capital Plans

AGENCY: Board of Governors of the
Federal Reserve System (Board).

ACTION: Proposed rule.

SUMMARY: The Board is proposing
amendments to Regulation Y to require
large bank holding companies to submit
capital plans to the Federal Reserve on
an annual basis and to require such
bank holding companies to provide
prior notice to the Federal Reserve
under certain circumstances before
making a capital distribution.

DATES: Comments must be received by
August 5, 2011.

ADDRESSES: You may submit comments,
identified by Docket No. R—1425 and
RIN No. 7100 AD 77, by any of the
following methods:

o Agency Web Site: http://
www.federalreserve.gov. Follow the
instructions for submitting comments at
http://www.federalreserve.gov/
generalinfo/foia/ProposedRegs.cfm.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e E-mail:
regs.comments@federalreserve.gov.
Include the docket number in the
subject line of the message.

e Fax:(202) 4523819 or (202) 452—
3102.

e Mail: Address to Jennifer J. Johnson,
Secretary, Board of Governors of the
Federal Reserve System, 20th Street and
Constitution Avenue, NW., Washington,
DC 20551.

All public comments will be made
available on the Board’s Web site at
http://www.federalreserve.gov/
generalinfo/foia/ProposedRegs.cfm as
submitted, unless modified for technical
reasons. Accordingly, comments will
not be edited to remove any identifying
or contact information. Public

comments may also be viewed
electronically or in paper in Room MP—
500 of the Board’s Martin Building (20th
and C Streets, NW.) between 9 a.m. and
5 p.m. on weekdays.

FOR FURTHER INFORMATION CONTACT:
Benjamin W. McDonough, Counsel,
(202) 452-2036, April C. Snyder,
Counsel, (202) 452—-3099, or Christine E.
Graham, Attorney, (202) 452—-3005,
Legal Division; Timothy P. Clark, Senior
Adpvisor, (202) 4525264, Michael Foley,
Senior Associate Director, (202) 452—
6420, or Thomas R. Boemio, Manager,
(202) 452—-2982, Division of Banking
Supervision and Regulation, Board of
Governors of the Federal Reserve
System, 20th and C Streets, NW.,
Washington, DC 20551.

SUPPLEMENTARY INFORMATION:

Table of Contents

I. Background
II. Scope
III. Capital Plans
A. Annual Capital Planning Requirement
B. Mandatory Elements of a Capital Plan
C. Federal Reserve’s Review of Capital
Plans
D. Federal Reserve Action on a Capital
Plan
E. Re-Submission of a Capital Plan
IV. Prior Notice Requirements
V. Conforming Changes to Section 225.4(b) of
Regulation Y
VI. Administrative Law Matters
A. Regulatory Flexibility Act
B. Paperwork Reduction Act
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I. Background

The Board is proposing amendments
to Regulation Y (12 CFR part 225) to
require large bank holding companies to
submit capital plans to the Federal
Reserve on an annual basis and to
require such bank holding companies to
provide prior notice to the Federal
Reserve under certain circumstances
before making a capital distribution (the
proposal or proposed rule).! During the
years leading up to the recent financial
crisis, many bank holding companies
made significant distributions of capital,
in the form of stock repurchases and
dividends, without due consideration of
the effects that a prolonged economic
downturn could have on their capital

1The proposed amendments to Regulation Y
would be codified at 12 CFR 225.8. As discussed
in section V of this preamble, the proposal would
also make conforming changes to section 225.4(b)
of Regulation Y (12 CFR 225.4(b)).

adequacy and ability to continue to
operate and remain credit
intermediaries during times of economic
and financial stress. The proposal is
intended to address such practices,
building upon the Federal Reserve’s
existing supervisory expectation that
large bank holding companies have
robust systems and processes that
incorporate forward-looking projections
of revenue and losses to monitor and
maintain their internal capital
adequacy.2

The Federal Reserve has long held the
view that bank holding companies
generally should operate with capital
positions well above the minimum
regulatory capital ratios, with the
amount of capital held commensurate
with the bank holding company’s risk
profile.3 Bank holding companies
should have internal processes for
assessing their capital adequacy that
reflect a full understanding of their risks
and ensure that they hold capital
corresponding to those risks to maintain
overall capital adequacy.* Bank holding
companies that are subject to the
Board’s advanced approaches risk-based
capital requirements must satisfy
specific requirements relating to their
internal capital adequacy processes in
order to use the advanced approaches to
calculate their minimum risk-based
capital requirements.> Under section
165 of the Dodd-Frank Wall Street
Reform and Consumer Protection Act of
2010 (Dodd-Frank Act), the Board is
required to impose enhanced prudential
standards on large bank holding
companies, including stress testing
requirements; enhanced capital,
liquidity, and risk management
requirements; and a requirement to

2 See SR letter 09—4 (Revised March 27, 2009),
available at
http://www.federalreserve.gov/boarddocs/srletters/
2009/SR0904.htm; see also Revised Temporary
Addendum to SR letter 09—4 (November 17, 2010)
(SR 09-04), available at http://
www.federalreserve.gov/newsevents/press/bcreg/
bcreg20101117b1.pdf.

3 See 12 CFR part 225, Appendix A; see also SR
letter 99-18 (July 1, 1999), available at http://
www.federalreserve.gov/boarddocs/srletters/1999/
SR9918.HTM.

4 See SR letter 09—4 (Revised March 27, 2009),
available at http://www.federalreserve.gov/
boarddocs/srletters/2009/SR0904.htm.

5 See 12 CFR part 225, Appendix G, section 22(a);
see also, Supervisory Guidance: Supervisory Review
Process of Capital Adequacy (Pillar 2) Related to
the Implementation of the Basel Il Advanced
Capital Framework, 73 FR 44620 (July 31, 2008).
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establish a risk committee.® While the
proposal is not mandated by the Dodd-
Frank Act, the Board believes that it is
appropriate to hold large bank holding
companies to an elevated capital
planning standard because of the
elevated risk posed to the financial
system by large bank holding companies
and the importance of capital in
mitigating these risks.

As part of their fiduciary
responsibilities to a bank holding
company, the board of directors and
senior management bear the primary
responsibility for developing,
implementing, and monitoring a bank
holding company’s capital planning
strategies and internal capital adequacy
processes. The proposal does not
diminish that responsibility. Rather, the
proposal is intended to (i) Establish
minimum supervisory standards for
such strategies and processes for certain
large bank holding companies; (ii)
describe how boards of directors and
senior management of these bank
holding companies should
communicate the strategies and
processes, including any material
changes thereto, to the Federal Reserve;
and (iii) provide the Federal Reserve
with an opportunity to review bank
holding companies’ capital distributions
under certain circumstances. The
proposal is designed to be flexible
enough to accommodate bank holding
companies of varying degrees of
complexity and to adjust to changing
conditions over time.

The proposal is also consistent with
the Federal Reserve’s recent supervisory
practice of requiring capital plans from
large, complex bank holding companies.
In 2009, the Board conducted the
Supervisory Capital Assessment
Program (SCAP), a “‘stress test” of 19
large, domestic bank holding
companies. The SCAP was focused on
identifying whether large bank holding
companies had capital sufficient to
weather a more-adverse-than-
anticipated economic environment
while maintaining their capacity to
lend. The Federal Reserve required
firms identified as having capital
shortfalls to raise specific dollar
amounts of capital within six months of
the release of the SCAP results. The
Department of the Treasury established
a government backstop available to
firms unable to raise the required capital
from private markets.?

6 See generally section 165 of Public Law 111—
203, 124 Stat. 1376 (2010) (Dodd-Frank Act); 12
U.S.C. 5365.

7 See Board of Governors of the Federal Reserve
System, The Supervisory Capital Assessment
Program: Overview of Results (May 7, 2009),

In 2011, the Federal Reserve
continued its supervisory evaluation of
the resiliency and capital adequacy
processes of the same 19 bank holding
companies through the Comprehensive
Capital Analysis and Review (CCAR).
CCAR involved the Federal Reserve’s
forward-looking evaluation of the
internal capital planning processes of
the bank holding companies and their
anticipated capital actions in 2011, such
as increasing dividend payments or
repurchasing or redeeming stock.8 In
CCAR, the Federal Reserve evaluated
whether these bank holding companies
had satisfactory processes for
identifying capital needs and held
adequate capital to maintain ready
access to funding, continue operations
and meet their obligations to creditors
and counterparties, and continue to
serve as credit intermediaries, even
under stressful conditions.

As noted above, the Dodd-Frank Act
imposes enhanced prudential standards,
including stress testing requirements, on
large bank holding companies.? As the
Board implements the Dodd-Frank Act,
bank holding companies would be
required to incorporate any related
requirements into their capital planning
strategies and internal capital adequacy
processes, including the results of stress
tests required by the Dodd-Frank Act.

The Dodd-Frank Act also requires the
Board to impose early remediation
requirements on large bank holding
companies under which a large bank
holding company experiencing financial
distress must take specific remedial
actions in order to minimize the
probability that the company will
become insolvent and minimize the
potential harm of such insolvency to the
United States.1° These early
remediation requirements must impose
limitations on capital distributions in
the initial stages of financial decline and
increase in stringency as the financial
condition of the company declines.1?
Depending on a bank holding
company’s financial condition, early
remediation requirements imposed
under the Dodd-Frank Act may result in

available at http://www.federalreserve.gov/
bankinforeg/bcreg20090507a1.pdyf.

8 See Board of Governors of the Federal Reserve
System, Comprehensive Capital Analysis and
Review: Objectives and Overview (March 18, 2010),
available at http://www.federalreserve.gov/
newsevents/press/bcreg/bcreg20110318a1.pdf.

9 Through separate rulemaking or by order, it is
expected that the proposal’s requirements would be
extended to apply to large savings and loan holding
companies and nonbank financial companies
supervised by the Board pursuant to section 113 of
the Dodd-Frank Act.

10 See section 166 of the Dodd-Frank Act; 12
U.S.C. 5366.

1d.

additional limitations on a company’s
capital distributions than the prior
notice requirements that would be
imposed by the proposed rule.2

II. Scope

The proposed rule would apply to
every top-tier bank holding company
domiciled in the United States that has
$50 billion or more in total consolidated
assets (large U.S. bank holding
companies).13 This amount would be
measured as the average over the
previous two calendar quarters, as
reflected on the bank holding
company’s consolidated financial
statement for bank holding companies
(FR Y-9C). Consistent with the phase-in
period for the imposition of minimum
risk-based and leverage capital
requirements established in section 171
of the Dodd-Frank Act, until July 21,
2015, the proposed rule would not
apply to any bank holding company
subsidiary of a foreign banking
organization that has relied on
Supervision and Regulation Letter SR
01-01 issued by the Board of Governors
(as in effect on May 19, 2010).24 The
proposed rule also would apply to any
institution that the Board has
determined, by order, shall be subject in
whole or in part to the proposed rule’s
requirements based on the institution’s
size, level of complexity, risk profile,
scope of operations, or financial
condition.

As of March 31, 2011, there were
approximately 35 large U.S. bank
holding companies. The Board notes
that the proposed asset threshold of $50
billion is consistent with the threshold
established by section 165 of the Dodd-

12 The Board notes that Basel III includes a capital
conservation buffer designed to ensure that bank
holding companies build up capital buffers outside
periods of stress that can be drawn down as losses
are incurred. Under Basel III, capital distribution
constraints would be imposed on a bank holding
company when capital levels fall within the capital
conservation buffer. See Basel Committee on
Banking Supervision, Basel III: A Global Framework
for More Resilient Banks and Banking Systems
(December 2010), available at http://www.bis.org/
publ/bcbs189.pdf.

13 Thus, the proposal would not apply to a foreign
bank or foreign banking organization that was itself
a bank holding company or treated as a bank
holding company pursuant to section 8(a) of the
International Banking Act of 1978 (12 U.S.C.
3106(a)), but generally would apply to any U.S.-
domiciled bank holding company subsidiary of the
foreign bank or foreign banking organization that
meets the proposal’s size threshold.

14 Under Supervision and Regulation Letter SR
01-01, as a general matter, a U.S. bank holding
company that is owned and controlled by a foreign
bank that is a financial holding company that the
Board has determined to be well-capitalized and
well-managed is not required to comply with the
Board'’s capital adequacy guidelines. See SR letter
01-01 (January 5, 2001), available at http://
www.federalreserve.gov/boarddocs/srletters/2001/
sr0101.htm.
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Frank Act relating to enhanced
supervision and prudential standards
for certain bank holding companies.15
The proposal generally would apply to
large U.S. bank holding companies
when any final rule becomes effective.

The Board solicits comment on
whether the capital planning and prior
notice requirements in the proposed
rule should apply, as proposed, to large
U.S. bank holding companies. What
other asset threshold(s) would be
appropriate and why? Are there other
measures other than total consolidated
assets that should be considered?

In addition, the Board solicits
comment on whether the proposed rule
should include a transitional period for
institutions that did not participate in
CCAR. For example, should such
institutions have an additional year to
come into compliance with the
proposed capital planning and prior
notice requirements?

III. Capital Plans

A. Annual Capital Planning
Requirement

The proposed rule would require a
bank holding company to develop and
maintain a capital plan. For purposes of
the proposal, a capital plan is defined as
a written presentation of a company’s
capital planning strategies and capital
adequacy processes that includes (i) An
assessment of the expected uses and
sources of capital over a nine-quarter
forward-looking planning period
(beginning with the quarter preceding
the quarter in which the bank holding
company submits its capital plan) that
reflects the bank holding company’s
size, complexity, risk profile, and scope
of operations, assuming both expected
and stressful conditions, (ii) a detailed
description of the bank holding
company’s processes for assessing
capital adequacy, and (iii) an analysis of
the effectiveness of these processes. As
described below, the proposed rule
specifies certain mandatory elements of
a capital plan. The level of detail and
analysis expected in a capital plan
would vary based on the bank holding
company’s size, complexity, risk profile,
and scope of operations. Thus, for
example, a bank holding company with
extensive credit exposures to
commercial real estate, but very limited
trading activities, would be expected to
have robust systems in place to identify

15 See section 165(a) of the Dodd-Frank Act; 12
U.S.C. 5365(a). The Dodd-Frank Act provides that
the Board may, upon the recommendation of the
Financial Stability Oversight Council, increase the
$50 billion asset threshold for the application of the
resolution plan, concentration limit, and credit
exposure report requirements. See 12 U.S.C.
5365(a)(2)(B).

and monitor its commercial real estate
exposures; its systems related to trading
activities would not need to be as
sophisticated or extensive. In contrast, a
bank holding company with extensive
exposure to a variety of risk exposures,
including both retail and wholesale
exposures, as well as significant trading
activities and international operations,
would be expected to have an integrated
system for measuring all these risk
exposures and the interactions among
them.

The bank holding company’s board of
directors or a designated committee
thereof would be required at least
annually to review the effectiveness of
the holding company’s processes for
assessing capital adequacy, ensure that
any deficiencies in the firm’s processes
for assessing capital adequacy are
appropriately remediated, and approve
the bank holding company’s capital
plan.6 After the capital plan is
approved by the board of directors, the
bank holding company would be
required to submit its complete capital
plan to the appropriate Reserve Bank
and the Board by the 5th of January of
each year, or such later date as directed
by the appropriate Reserve Bank, after
consultation with the Board. A later
date may be appropriate if, for example,
the bank holding company would need
additional time to update its plan to
reflect any scenarios that the Federal
Reserve has required the bank holding
company to evaluate and incorporate in
its capital plan as part of its submission.

A bank holding company would be
required to update and resubmit its
capital plan to the appropriate Reserve
Bank and the Board within 30 calendar
days after the occurrence of one of the
following events:

(i) The bank holding company
determines there has been or will be a
material change in the bank holding
company’s risk profile (including a
material change in its business strategy
or any material risk exposures),
financial conditions, or corporate
structure since the bank holding
company adopted the capital plan; 17 or

(ii) The appropriate Reserve Bank,
after consultation with the Board,
directs the bank holding company to
update its capital plan for reasons
described in the proposal.

16 As part of this review the board of directors
should be made aware of any remaining
uncertainties, limitations, and assumptions
associated with the bank holding company’s capital
adequacy processes.

17 For purposes of determining whether a change
in its risk profile was material, a bank holding
company would be required to consider a variety
of risks, including credit, market, operational,
liquidity, and interest rate risks.

The appropriate Reserve Bank, after
consultation with the Board, could at its
sole discretion extend this 30-day
period for up to an additional 60
calendar days. Any updated capital plan
would be required to satisfy all the
requirements of the proposal as if it
were the original submission, unless
otherwise specified by the appropriate
Reserve Bank, after consultation with
the Board. However, to the extent that
the analysis underlying an initial capital
plan were still considered valid, the
bank holding company would be able to
continue to rely on this analysis for
purposes of any revised or updated
plan, provided that the analysis was
accompanied by an explanation of how
the analysis should be considered in the
light of any new capital actions or
changes in risk profile or strategy.

B. Mandatory Elements of a Capital
Plan

Every capital plan would be required
to contain at least the following
elements:

(i) A discussion of how the bank
holding company will, under stressful
conditions, maintain capital
commensurate with its risks, maintain
capital above the minimum regulatory
capital ratios, and serve as a source of
strength to its depository institution
subsidiaries;

(ii) A discussion of how the bank
holding company will, under stressful
conditions, continue its operations by
maintaining ready access to funding,
meeting its obligations to creditors and
other counterparties, and continuing to
serve as a credit intermediary;

(iii) A discussion of the bank holding
company’s sources and uses of capital
over a minimum nine-quarter planning
horizon reflecting the risk profile of the
firm, including:

(A) Estimates of projected revenues,
losses, reserves, and pro forma capital
levels, including any minimum
regulatory capital ratios (for example,
leverage, tier 1 risk-based, and total risk-
based) and any additional capital
measures deemed relevant by the bank
holding company, over the planning
horizon under expected conditions and
under a range of stressed scenarios,
including any scenarios provided by the
Federal Reserve and at least one stressed
scenario developed by the bank holding
company appropriate to its business
model and portfolios, and a
probabilistic assessment of the
likelihood of the bank holding
company-developed scenario(s); 18

18 With respect to this criterion, for any Federal
Reserve-provided stressed scenarios and any related
Continued
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(B) A discussion of the results of any
stress test required by law or regulation,
and an explanation of how the capital
plan takes these results into account;
and

(C) A description of all planned
capital actions over the planning
horizon (for example, issuances of debt
and equity capital instruments,
distributions on capital instruments,
and redemptions and repurchases of
capital instruments);

(iv) The bank holding company’s
capital policy;

(v) A discussion of any expected
changes to the bank holding company’s
business plan that are likely to have a
material impact on the firm’s capital
adequacy or liquidity; and

(vi) Until January 1, 2016, a
calculation of the pro forma tier 1
common ratio under expected and
stressful conditions and discussion of
how the company would maintain a pro
forma tier 1 common ratio of 5 percent
under stressed scenarios.

These proposed mandatory elements
of a capital plan are consistent with the
Federal Reserve’s existing supervisory
practice with respect to the information
that it expects certain bank holding
companies to include in a capital plan
for internal planning purposes. As bank
holding companies begin to conduct
stress tests in accordance with rules to
be issued by the Board pursuant to
section 165(i)(2) of the Dodd-Frank Act,
bank holding companies would be
required to incorporate the results of
these stress tests into their capital
plans.1® A bank holding company
should include in its capital plan other
information that it determined was
relevant to its capital planning strategies
and internal capital adequacy processes.

For purposes of the proposal, a capital
action would be defined as any issuance

data requests that would be required to be reflected
in the bank holding company’s annual capital plan,
the Federal Reserve would provide such scenarios
and data requests to bank holding companies
several weeks before the capital plan due date of
January 5. With respect to scenarios designed by the
bank holding company, such an exercise will
involve robust scenario design and effective
translation of scenarios into measures of impact on
capital positions. Selection of scenario variables is
important for this purpose, as scenarios serve as the
link between the overall narrative of the scenario
and the tangible capital impact on the firm as a
whole. For instance, in aiming to capture the
combined capital impact of a severe recession and
a financial market downturn, a firm may choose a
set of variables that include changes in U.S. Gross
Domestic Product, unemployment rate, interest
rates, stock market levels, or home price levels.

19 At this time, the Board does not expect that the
results of stress tests conducted under the Dodd-
Frank Act alone will be sufficient to address all
relevant adverse outcomes that should be covered
in a satisfactory capital plan for purposes of this
proposed rule.

of a debt or equity capital instrument,
capital distribution, and any similar
action that the Federal Reserve
determines could impact a bank holding
company’s consolidated capital. A
capital distribution would be defined as
a redemption or repurchase of any debt
or equity capital instrument, a payment
of common or preferred stock
dividends, a payment that may be
temporarily or permanently suspended
by the issuer on any instrument that is
eligible for inclusion in the numerator
of any minimum regulatory capital ratio,
and any similar transaction that the
Federal Reserve determines to be in
substance a distribution of capital.20

A capital policy would be defined as
the bank holding company’s written
assessment of the principles and
guidelines used for capital planning,
capital issuance, usage and
distributions, including internal capital
goals; the quantitative or qualitative
guidelines for dividend and stock
repurchases; the strategies for
addressing potential capital shortfalls;
and the internal governance procedures
around capital policy principles and
guidelines. With respect to a bank
holding company’s internal capital
goals, such goals should apply
throughout the planning horizon in the
form of capital levels or ratios. The bank
holding company should be able to
demonstrate that achieving its stated
internal capital goals would allow it to
continue its operations after the impact
of the stressed scenarios included in its
capital plan. As part of the continuation
of a bank holding company’s operations,
the Federal Reserve would expect the
bank holding company to maintain
ready access to funding, meet its
obligations to creditors and other
counterparties, and continue to serve as
a credit intermediary.2? Similarly, a
bank holding company’s capital policy
should reflect strategies for addressing
potential capital shortfalls, such as by
reducing or eliminating capital
distributions, raising additional capital,
or preserving its existing capital, to
support circumstances where the bank
holding company has underestimated

20 For example, this definition would include
payments on trust preferred securities, but would
not include payments on subordinated debt that
could not be temporarily or permanently suspended
by the issuer.

211n addition, each bank holding company would
be required to ensure that its internal capital goals
reflect any relevant minimum regulatory capital
ratio levels, any higher levels of regulatory capital
ratios (above regulatory minimums), and any
additional capital measures that, when maintained,
would allow the bank holding company to continue
its operations.

its risks or where its performance has
not met its expectations.

As noted above, a bank holding
company must include pro forma
estimates of its minimum regulatory
capital ratios in its capital plan. The
proposal would define minimum
regulatory capital ratios as any
minimum regulatory capital ratio that
the Federal Reserve may require of a
bank holding company, by regulation or
order, including the bank holding
company’s leverage ratio and tier 1 and
total risk-based capital ratios as
calculated under Appendices A, D, E,
and G to this part 225 (12 CFR part 225
Appendices A, D, E, and G), or any
successor regulation. If the Board were
to adopt additional or different
minimum regulatory capital ratios in the
future, a bank holding company would
be required to incorporate these
minimum capital ratios into its capital
plan as they come into effect and reflect
them in its planning horizon.

In addition to the requirements
discussed above, until January 1, 2016,
a bank holding company would be
required to calculate its pro forma tier
1 common ratio under expected and
stressful conditions and discuss in its
capital plan how the bank holding
company would maintain a pro forma
tier 1 common ratio of 5 percent under
those conditions throughout the
planning horizon. For purposes of this
requirement, a bank holding company’s
tier 1 common ratio would mean the
ratio of a bank holding company’s tier
1 common capital to its total risk-
weighted assets. Tier 1 common capital
would be calculated as tier 1 capital less
non-common elements in tier 1 capital,
including perpetual preferred stock and
related surplus, minority interest in
subsidiaries, trust preferred securities
and mandatory convertible preferred
securities.22 Tier 1 capital would have
the same meaning as under Appendix A
to Regulation Y, or any successor
regulation, and total risk-weighted
assets would have the same meaning as
under Appendices A, E, and G of
Regulation Y, or any successor
regulation.23

This definition of tier 1 common
capital is consistent with the definition
that the Federal Reserve has used for
supervisory purposes, including in
CCAR. The Basel III framework
proposed by the Basel Committee on
Bank Supervision includes a different

22 Specifically, non-common elements would
include the following items captured in the FR Y-
9C: Schedule HG, line item 23 net of Schedule HC—
R, line item 5; Schedule HC-R, line items 64, 6b,
and 6¢; and Notes to the Balance Sheet—Other as
captured in Schedule HC-R, line item 10.

23 See 12 CFR part 225, Appendices A, E, and G.
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definition of tier 1 common capital.24 In
recognition of the fact that the Board
and the other federal banking agencies
continue to work on implementing
Basel III in the United States, the Board
is proposing to require a bank holding
company to demonstrate until January
1, 2016 how it would meet a minimum
tier 1 common ratio of 5 percent under
stressful conditions under the Board’s
existing supervisory definition of tier 1
common capital. This level reflects a
supervisory assessment of the minimum
capital needed to be a going concern on
a post-stress basis, based on an analysis
of the historical distribution of earnings
by large banking organizations.2°

In connection with its submissions of
a capital plan to the Federal Reserve, a
bank holding company would be
required to provide certain data to the
Federal Reserve. To the greatest extent
possible, the data templates, and any
other data requests, would be designed
to minimize burden on the bank holding
company and to avoid duplication,
particularly in light of potential new
reporting requirements arising from the
Dodd-Frank Act. Data required by the
Federal Reserve would include, but not
be limited to, information regarding the
bank holding company’s financial
condition, structure, assets, risk
exposure, policies and procedures,
liquidity, and management. For
example, the Federal Reserve will
require the bank holding company to
complete data templates that describe in
greater detail the bank holding
company’s assets and potential
exposures, whether these reside on
balance sheet or not. The frequency of
the data collection will depend on the
type of data being collected, and certain
data may be collected on a quarterly,
monthly, weekly, or daily basis. In some
cases, the Federal Reserve may require
this information to be reported on a
loan-level basis.

The Board solicits comment on the
proposed mandatory elements of a
capital plan. In particular, the Board
solicits comment on the requirement
that a bank holding company calculate
its pro forma tier 1 common ratio under

24 See Basel Committee on Banking Supervision,
Basel III: A global framework for more resilient
banks and banking systems (December 2010),
available at http://www.bis.org/publ/bcbs189.pdyf.

25 As indicated in footnote 21, a bank holding
company’s internal capital goals must reflect any
relevant minimum regulatory capital ratio levels,
any higher levels of regulatory capital ratios (above
regulatory minimums), and any additional capital
measures that, when maintained, would allow the
bank holding company to continue its operations.
See SR 09-04; see also Basel Committee on Banking
Supervision, Calibrating regulatory minimum
capital requirements and capital buffers: A top-
down approach (October 2010), available at
http://www.bis.org/publ/bcbs180.htm.

expected and stressful conditions, and
the manner in which a bank holding
company should include internal
capital goals as part of its capital policy.

C. Federal Reserve’s Review of Capital
Plans

The proposal provides that the
Federal Reserve would consider the
following factors in reviewing a bank
holding company’s capital plan:

(i) The reasonableness of the bank
holding company’s assumptions and
analysis underlying the capital plan and
its methodologies for reviewing the
effectiveness of its capital adequacy
processes;

(ii) The comprehensiveness of the
capital plan, including the company’s
capital policy; and

(iii) The bank holding company’s
ability to maintain capital above each
minimum regulatory capital ratio, and,
until January 1, 2016, a tier 1 common
ratio of 5 percent, on a pro forma basis
under stressful conditions throughout
the planning horizon.

The Federal Reserve would also
consider the following information in
reviewing a bank holding company’s
capital plan:

(i) Relevant supervisory information
about the bank holding company and its
subsidiaries;

(ii) The bank holding company’s
regulatory and financial reports, as well
as supporting data that would allow for
an analysis of a bank holding company’s
loss, revenue, and reserve projections;

(iii) As applicable, the Federal
Reserve’s own pro forma estimates of
the firm’s potential losses, revenues,
reserves, and resulting capital adequacy
under stressful conditions, as well as
the results of any stress tests conducted
by the bank holding company or the
Federal Reserve; and

(iv) Other information requested or
required by the Federal Reserve, as well
as any other information relevant, or
related, to the bank holding company’s
capital adequacy.

With respect to the third criterion, the
Board expects that, as it develops and
conducts supervisory stress testing
requirements pursuant to section
165(i)(1) of the Dodd-Frank Act and
reviews stress tests submitted by
companies pursuant to section 165(i)(2)
of the Dodd-Frank Act, the Federal
Reserve would consider the results of
such stress tests in its evaluation of
bank holding companies’ capital
plans.26

26 See section 165(i)(1) and (2) of the Dodd-Frank
Act; 12 U.S.C. 5365(i)(1) and (2).

D. Federal Reserve Action on a Capital
Plan

The proposed rule describes the
timeframe under which the Federal
Reserve would review and act on a bank
holding company’s capital plan.
Generally, as described in more detail
below, the Federal Reserve’s review of
a capital plan would not delay a bank
holding’s ability to make capital
distributions. Under the proposed rule,
a bank holding company would be
required to submit a complete annual
capital plan by January 5 with respect
to that calendar year. The Federal
Reserve would object by March 15 to the
capital plan, in whole or in part, or
provide the bank holding company with
a notice of non-objection.

This proposed timeframe is intended
to balance the Federal Reserve’s interest
in having adequate time to review a
capital plan with the bank holding
company’s interest in a process that
does not unduly interfere with the
ability of its board of directors and
senior management to take appropriate
capital actions. For example, if a firm
submitted a complete annual plan to the
Federal Reserve on January 5 of Year 1
with respect to its Year 1 capital plan,
the Federal Reserve would provide a
response by no later than March 15 of
Year 1. The Federal Reserve expects that
any non-objection to a capital plan
would cover the subsequent four
quarters (through the fourth quarter of
Year 1). If the firm discussed above
submitted a complete capital plan by
January 5 of Year 2 with respect to its
Year 2 capital plan and had received the
Federal Reserve’s non-objection to the
capital plan provided in Year 1, any
fourth-quarter capital distributions in
Year 1 would have been covered by
non-objection that the Federal Reserve
provided in Year 1, and the firm would
be notified by March 15 whether or not
the Federal Reserve had any objection to
dividend payments in the first quarter of
Year 2. Thus, for this hypothetical firm,
the Federal Reserve’s review of its
capital plan generally would not delay
the bank holding company’s ability to
pay dividends or take other capital
actions while awaiting a response from
the Federal Reserve.

In order to adhere to the schedule set
forth in the proposed rule, the Federal
Reserve would likely require bank
holding companies to submit data
templates and other required
information several weeks before
complete capital plans are due.

The proposed rule provides that the
Federal Reserve may object to a capital
plan, in whole or in part, if (i) The
Federal Reserve determines that the
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bank holding company has material
unresolved supervisory issues,
including but not limited to issues
associated with its capital adequacy
processes; (ii) the assumptions and
analysis underlying the bank holding
company’s capital plan, or the bank
holding company’s methodologies for
reviewing the effectiveness of its capital
adequacy processes, are not reasonable
or appropriate; (iii) the bank holding
company has not demonstrated an
ability to maintain capital above each
minimum regulatory capital ratio, or
until January 1, 2016, a tier 1 common
ratio of 5 percent, on a pro forma basis
under stressful conditions throughout
the planning horizon; or (iv) the bank
holding company’s capital planning
processes or proposed capital
distributions constitute an unsafe or
unsound practice, or would violate any
law, regulation, Board order, directive,
or any condition imposed by, or written
agreement with, the Board.2”

With respect to the first criterion,
material supervisory issues could
include inadequate risk management
processes, such as the inability to
accurately identify and monitor credit
risk, market risk, operational risk,
liquidity risk or interest rate risk, and
any other significant weaknesses in a
bank holding company’s ability to
identify and measure its risk exposures
or other potential and material
vulnerabilities. The Federal Reserve
generally would expect an institution to
correct such deficiencies before making
any significant capital distributions.

The Federal Reserve would notify the
bank holding company in writing of the
reasons for a decision to object to a
capital plan. Within 5 calendar days of
receipt of a notice of objection, the bank
holding company could submit a
written request for reconsideration of
the objection, including an explanation
of why reconsideration should be
granted. Within 10 calendar days of
receipt of the bank holding company’s
request, the Board would notify the
company of its decision to affirm or
withdraw the objection to the bank
holding company’s capital plan.

To the extent that Federal Reserve
objected to a capital plan and to the
capital actions described therein, and
until such time as the Federal Reserve
determined that the bank holding
company’s capital plan satisfies the
factors provided in the proposal, the

27In determining whether a capital plan or
proposed capital distributions would constitute an
unsafe or unsound practice, the appropriate Reserve
Bank would consider whether the bank holding
company is and would remain in sound financial
condition after giving effect to the capital plan and
all proposed capital distributions.

bank holding company generally would
not be able to make a capital
distribution without providing prior
notice to the Federal Reserve under the
procedures discussed in section IV of
this preamble.

As discussed below in section IV of
this preamble, prior notice would not be
required in circumstances where the
Federal Reserve expressly did not object
to specific capital distributions. For
example, the Federal Reserve may object
to a bank holding company’s proposed
payments of dividends on common
stock, but expressly not object to
payments on its preferred stock. In this
situation, the bank holding company
would not have to provide prior notice
in order to make payments on its
preferred stock in accordance with its
capital plan.

The Board solicits comment on the
proposed rule’s process for the Federal
Reserve’s review and action on a capital
plan, including the proposed annual
deadline for submission of the capital
plan of January 5 and the proposed date
of March 15 by which the Federal
Reserve would object or provide the
bank holding company with a notice of
non-objection.

E. Resubmission of a Capital Plan

Under the proposal, a bank holding
company would be required to revise
and resubmit its capital plan if the
Federal Reserve objected to the capital
plan or the Federal Reserve directed the
bank holding company in writing to
revise and resubmit its capital plan for
any of the following reasons:

(i) The capital plan is incomplete or
the capital plan or the bank holding
company’s internal capital adequacy
processes contain weaknesses;

(ii) There has been or will likely be a
material change in the bank holding
company’s risk profile (including a
material change in its business strategy
or any risk exposure), financial
condition, or corporate structure;

(iii) The bank holding company-
developed stressed scenario(s) in the
capital plan are not sufficiently stressed,
or changes in the macro-economic
outlook that could have a material
impact on a bank holding company’s
risk profile require the use of updated
scenarios; or

(iv) The capital plan or the condition
of the bank holding company raise any
issues to which the Federal Reserve
could object to in its review of a capital
plan.

IV. Prior Notice Requirements

The proposal would require a bank
holding company to notify the Federal
Reserve before making a capital

distribution if the Federal Reserve had
objected to the bank holding company’s
capital plan and that objection was still
outstanding.28 Even if the Federal
Reserve did not object to the bank
holding company’s capital plan, the
bank holding company still would be
required to provide prior notice to the
Federal Reserve before making capital
distributions if:

(i) After giving effect to the capital
distribution, the bank holding company
would not meet a minimum regulatory
capital ratio or, until January 1, 2016, a
tier 1 common ratio of 5 percent;

(ii) The Federal Reserve determines
that the capital distribution would
result in a material adverse change to
the organization’s capital or liquidity
structure or that earnings were
materially underperforming
projections; 29

(iii) The dollar amount of the capital
distribution would exceed the amount
described in the capital plan approved
by the Federal Reserve; or

(iv) The capital distribution would
occur during a period in which the
appropriate Reserve Bank is reviewing
the capital plan.

With respect to the third criterion, the
Board solicits comments on whether
there should be a de minimis exception,
and if so, how the Board should
measure materiality. For example,
should the Board exempt a capital
distribution from the proposed prior
notice requirements if the effect of the
distribution, combined with all other
capital distributions in the prior 12
months to which the Federal Reserve
had not been given prior notice, would
reduce the bank holding company’s tier
1 risk-based capital ratio by 10 basis
points or less?

Under any of these circumstances,
notwithstanding a notice of non-
objection on its capital plan from the
Federal Reserve, the bank holding
company would be required to provide
the Federal Reserve with 30 calendar
days prior notice of the proposed capital
distribution. A bank holding company
would be required to file its notice of a
proposed capital distribution with the
appropriate Reserve Bank. Such a notice
would be required to contain the
following information:

28 For purposes of the proposed prior notice
requirements, the Federal Reserve would treat a
bank holding company that became subject to the
proposed rule after January 5 of a calendar year as
if it had received the Federal Reserve’s non-
objection to its capital plan. Accordingly, it would
not be subject to this aspect of the proposed prior
notice requirements. See proposed sections
225.8(f)(1)(),(iv).

29 A bank holding company would be notified in
advance if any of the circumstances in the second
criterion applied or were likely to apply.
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(i) The bank holding company’s
previously approved capital plan or an
attestation that there have been no
changes to its capital plan;

(ii) The purpose of the transaction;

(iii) A description of the capital
distribution, including for redemptions
or repurchases of securities, the gross
consideration to be paid and the terms
and sources of funding for the
transaction, and for dividends, the
amount of the dividend(s); and

(iv) Any additional information
requested by the appropriate Reserve
Bank or Board.

In most circumstances, within 15
calendar days of receipt of a notice, the
appropriate Reserve Bank would either
approve the proposed transaction or
capital distribution or refer the notice to
the Board for decision. If the notice
were referred to the Board for decision,
the Board would be required act on the
notice within 30 calendar days after the
Reserve Bank receives the notice. The
appropriate Reserve Bank, after
consultation with the Board, may, at its
sole discretion, shorten the 30-day prior
notice period.

With respect to notices provided for
capital distributions that would occur
during the period that the appropriate
Reserve Bank is reviewing the
company’s capital plan, a bank holding
company would not be permitted to
consummate the proposed capital
distribution until the appropriate
Reserve Bank provides the bank holding
company with a notice of non-objection
to the capital plan.

The Board could deny the proposed
capital distribution under circumstances
that parallel those under which the
Board may object to a bank holding
company’s capital plan.

The proposal provides that the Board
would notify the bank holding company
in writing of the reasons for a decision
to disapprove any proposed capital
distribution. Within 10 calendar days of
receipt of a notice of disapproval by the
Board, the bank holding company could
submit a written request for a hearing.

If the bank holding company
requested a hearing, the Board would
order a hearing within 10 calendar days
of receipt of the request if it finds that
material facts are in dispute, or if it
otherwise appears appropriate. Any
hearing conducted would be held in
accordance with the Board’s Rules of
Practice for Formal Hearings (12 CFR
part 263). At the conclusion of any
hearing, the Board would by order
approve or disapprove the proposed
capital action on the basis of the record
of the hearing.

The Board solicits comments on the
proposed prior notice requirements. Are

there any circumstances that may arise
under which bank holding companies
may need additional flexibility with
respect to capital distributions? If so,
please describe those circumstances and
indicate how the Board could assure
that any added flexibility would not be
used to circumvent the proposal’s prior
notice requirements.

V. Conforming Amendments to Section
225.4(b) of Regulation Y

In addition to the capital planning
and prior notice requirements discussed
above, the Board is proposing to make
conforming changes to section 225.4(b)
of Regulation Y, which currently
requires prior notice to the Federal
Reserve of certain purchases and
redemptions of a bank holding
company’s equity securities.3° Because
such prior notice would be separately
required in the proposed rule at section
225.8 of Regulation Y, the Board is
proposing an amendment to section
225.4(b) to provide that section 225.4(b)
shall not apply to any bank holding
company that is subject to section 225.8.

The Board solicits comments on this
proposed amendment to section
225.4(b) of Regulation Y and on all other
aspects of the proposal.

VI. Administrative Law Matters

A. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA),
5 U.S.C. 601 et seq., generally requires
that an agency prepare and make
available for public comment an initial
regulatory flexibility analysis in
connection with a notice of proposed
rulemaking. Under regulations issued by
the Small Business Administration, a
small entity includes a bank holding
company with assets of $175 million or
less (small bank holding company).31 As
of December 31, 2010, there were
approximately 4,493 small bank holding
companies.

As discussed in the Supplementary
Information, the proposed rule applies
to every top-tier bank holding company
domiciled in the United States with $50
billion or more in total consolidated
assets. Bank holding companies that are
subject to the proposed rule therefore
substantially exceed the $175 million
asset threshold at which a banking
entity would qualify as a small bank
holding company.

Because the proposed rule is not
likely to apply to any bank holding
company with assets of $175 million or
less, if adopted in final form, it is not
expected to apply to any small bank
holding company for purposes of the

30 See 12 CFR 225.4(b).
3113 CFR 121.201.

RFA. The Board does not believe that
the proposed rule duplicates, overlaps,
or conflicts with any other Federal
rules. In light of the foregoing, the Board
does not believe that the proposed rule,
if adopted in final form, would have a
significant economic impact on a
substantial number of small entities.
Nonetheless, the Board seeks comment
on whether the proposed rule would
impose undue burdens on, or have
unintended consequences for, small
organizations, and whether there are
ways such potential burdens or
consequences could be minimized in a
manner consistent with the purpose of
the proposed rule.

B. Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act (PRA) of 1995 (44 U.S.C.
3506; 5 CFR part 1320, Appendix A.1),
the Board reviewed the proposed rule
under the authority delegated to the
Board by Office of Management and
Budget (OMB). The Board may not
conduct or sponsor, and a respondent is
not required to respond to, an
information collection unless it displays
a currently valid OMB control number.
The OMB control number will be
assigned.

The proposed rule contains
requirements subject to the PRA. The
collection of information that would be
required by this proposed rule is found
in new section 225.8 of Regulation Y (12
CFR part 225). The Board is proposing
to require certain bank holding
companies to submit capital plans to the
Federal Reserve on an annual basis and
to require such holding companies to
provide prior notice to the Federal
Reserve under certain circumstances
before making a capital distribution.

Section 225.8(d)(1)(i) would require a
bank holding company to develop and
maintain an initial capital plan. The
level of detail and analysis expected in
a capital plan would vary based on the
bank holding company’s size,
complexity, risk profile, scope of
operations, and the effectiveness of its
processes for assessing capital
adequacy. Section 225.8(d)(2) provides a
list of the mandatory elements to be
included in the capital plan.

Sections 225.8(d)(1)(i1) would require
a bank holding company to submit its
complete capital plan to the appropriate
Reserve Bank and the Board each year
by the 5th of January, or such later date
as directed by the appropriate Reserve
Bank after consultation with the Board.

Section 225.8(d)(1)(iii) would require
the bank holding company’s board of
directors or a designated committee to
review and approve the bank holding
company’s capital plan prior to its
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submission to the appropriate Federal
Reserve Bank under section
225.8(d)(1)(ii). In addition, section
225.8(d)(1)(iv) would require the bank
holding company to update and re-
submit its capital plan within 30 days
of the occurrence of certain events.

Within 5 calendar days of receipt of
a notice of objection by the Board of the
bank holding company’s capital plan,
pursuant to section 225.8(e)(3), the
banking holding company may submit a
written request for reconsideration.

In certain circumstances, large bank
holding companies would be required,
pursuant to section 225.8(f)(1), to
provide prior notice to the Federal
Reserve before making capital
distributions. As listed in section
225.8(f)(2), such a notice would be
required to contain the following
information: The bank holding
company’s current capital plan or an
attestation that there have been no
changes to its current capital plan; the
purpose of the transaction; a description
of the capital action, including for
redemptions or repurchases of
securities, the gross consideration to be
paid, and for dividends, the amount of
the dividend(s); the terms and sources
of funding for the transaction; and any
additional information requested by the
appropriate Reserve Bank or Board.

Under section 225.8()(8)(i), if the
Federal Reserve disapproves of a bank
holding company’s capital plan, the
bank holding company within 10
calendar days of receipt of a notice of
disapproval by the Board may submit a
written request for a hearing.

In connection with submissions of
capital plans to the Federal Reserve,
bank holding companies would be
required pursuant to section 225.8(d)(3)
to provide certain data to the Federal
Reserve. Data request templates, would
be designed to minimize burden on the
bank holding company and to avoid
duplication. Data required by the
Federal Reserve could include, but
would not be limited to, information
regarding the bank holding company’s
financial condition, structure, assets,
risk exposure, policies and procedures,
liquidity, and management.

The proposed rule would apply to
every top-tier bank holding company
domiciled in the United States with $50
billion or more in average total
consolidated assets. Currently, 35 bank
holding companies would be required to
comply with the proposed information
collection.

The Federal Reserve estimates that
each of the bank holding companies
would take, on average, 12,000 hours to
comply with the section 225.8(d)(1)(i)
recordkeeping requirement to develop

and maintain the initial capital plan and
with the section 225.8(d)(1)(ii) reporting
requirement to submit the initial capital
plan. The one-time implementation
burden for these requirements is
estimated to be 420,000 hours.

The Federal Reserve estimates that
each of the bank holding companies
would take, on average, 100 hours
annually to comply with the section
225.8(d)(1)(iii) recordkeeping
requirement to review and revise its
capital plan. The annual burden for this
recordkeeping requirement is estimated
to be 3,500 hours.

Upon written request from the Federal
Reserve, each bank holding company
would be required to revise and
resubmit its capital plan to the Federal
Reserve. It is estimated that 10 bank
holding companies would be requested
to provide revised capital plans. The
Federal Reserve estimates that it would
take this subset of bank holding
companies, on average, 100 hours to
comply with the section 225.8(d)(1)(iv)
recordkeeping requirement to revise and
resubmit their capital plans.

Of the 10 bank holding companies, it
is estimated that 2 would provide
written request for a hearing regarding
the disapproval of its capital plan.
These bank holding companies would
take, on average, 16 hours to comply
with the section 225.8(e)(3) reporting
requirement. The annual burden for
these requirements is estimated to be
1,832 hours.

The Federal Reserve estimates that
approximately 10 bank holding
companies would be required to provide
prior notice before giving capital
distributions. The 10 bank holding
companies would take, on average, 16
hours to comply with the section
225.8(f)(1) reporting requirement. Of the
10 bank holding companies, it is
estimated that 2 would provide written
request for a hearing regarding the
disapproval of its prior notice. The 2
bank holding companies would take, on
average, 16 hours to comply with the
section 225.8(f)(8)(i) reporting
requirement. The annual burden for
these reporting requirements is
estimated to be 192 hours.

The Federal Reserve estimates that
bank holding companies would take, on
average, 1,042 hours monthly to comply
with the section 225.8(d)(3) reporting
requirement to provide additional data
to the Federal Reserve in connection
with the submission of capital plans.
The annual burden for this reporting
requirement is estimated to be 437,640
hours.

The total annual burden for this
proposed information collection is
estimated to be 862,364 hours.

Comments are invited on: (1) Whether
the proposed collection of information
is necessary for the proper performance
of the Board’s functions; including
whether the information has practical
utility; (2) the accuracy of the Board’s
estimate of the burden of the proposed
information collection, including the
cost of compliance; (3) ways to enhance
the quality, utility, and clarity of the
information to be collected; and (4)
ways to minimize the burden of
information collection on respondents,
including through the use of automated
collection techniques or other forms of
information technology. Comments on
the collection of information should be
sent to Cynthia Ayouch, Acting Federal
Reserve Clearance Officer, Division of
Research and Statistics, Mail Stop 95-A,
Board of Governors of the Federal
Reserve System, Washington, DC 20551,
with copies of such comments sent to
the Office of Management and Budget,
Paperwork Reduction Project (7100—to
be assigned), Washington, DC 20503.

C. Solicitation of Comments on Use of
Plain Language

Section 722 of the Gramm-Leach-
Bliley Act, Public Law 106-102,
requires the Federal banking agencies to
use plain language in all proposed and
final rules published after January 1,
2000. The Board invites comment on
how to make the interim final rule
easier to understand. For example:

e Have we organized the material to
suit your needs? If not, how could the
rule be more clearly stated?

e Are the requirements in the rule
clearly stated? If not, how could the rule
be more clearly stated?

¢ Do the regulations contain technical
language or jargon that is not clear? If
so, which language requires
clarification?

e Would a different format (grouping
and order of sections, use of headings,
paragraphing) make the regulation
easier to understand? If so, what
changes would make the regulation
easier to understand?

e Would more, but shorter, sections
be better? If so, which sections should
be changed?

e What else could we do to make the
regulation easier to understand?

List of Subjects in 12 CFR Part 225

Administrative practice and
procedure, Banks, Banking, Federal
Reserve System, Holding companies,
Reporting and recordkeeping
requirements, Securities.
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12 CFR Chapter II
Authority and Issuance

For the reasons stated in the
preamble, the Board of Governors of the
Federal Reserve System proposed to
amend subpart A of Regulation Y, 12
CFR part 225 as follows:

PART 225—BANK HOLDING
COMPANIES AND CHANGE IN BANK
CONTROL (REGULATION Y)

1. The authority citation for part 225
continues to read as follows:

Authority: 12 U.S.C. 1817(j)(13), 1818,
1828(0), 18311, 1831p-1, 1843(c)(8), 1844(b),
1972(1), 3106, 3108, 3310, 3331-3351, 3906,
3907, and 3909; 15 U.S.C. 1681s, 1681w,
6801 and 6805.

Subpart A—General Provisions

2. Section 225.4 is amended by
adding paragraph (b)(7):

§225.4 Corporate practices.

* * * * *

(b) * ok %

(7) Exception for certain bank holding
companies. This section 225.4(b) shall
not apply to any bank holding company
that is subject to § 225.8 of Regulation
Y (12 CFR 225.8).

* * * * *

2. Add § 225.8 to read as follows:

§225.8 Capital planning.

(a) Purpose. This section establishes
capital planning and prior notice
requirements for capital distributions by
certain bank holding companies.

(b) Scope and Effective Date.

(1) This section applies to every top-
tier bank holding company domiciled in
the United States:

(i) With total consolidated assets
greater than or equal to $50 billion
computed on the basis of the average of
the company’s total consolidated assets
over the course of the previous two
calendar quarters, as reflected on the
bank holding company’s consolidated
financial statement for bank holding
companies (FR Y-9C); provided that
until July 21, 2015, this section will not
apply to any bank holding company
subsidiary of a foreign banking
organization that has relied on
Supervision and Regulation Letter SR
01-01 issued by the Board of Governors
(as in effect on May 19, 2010); or

(ii) That is subject to this section, in
whole or in part, by order of the Board
based on the institution’s size, level of
complexity, risk profile, scope of
operations, or financial condition.

(2) On or after January 1, 2012, the
provisions this section shall apply to
any bank holding company that

becomes subject to this section under
paragraph (b)(1) beginning on the date
the company becomes subject to this
section, except that, for purposes of the
requirements described in paragraph (f),
a bank holding company that becomes
subject to this section pursuant to
paragraph (b)(1)(i) after the 5th of
January of a calendar year will be
deemed to have received a notice of
non-objection from the Federal Reserve
on its capital plan for capital
distributions made within that calendar
year.

(3) Nothing in this section shall be
read to limit the authority of the Federal
Reserve to issue a capital directive or
take any other supervisory or
enforcement action, including action to
address unsafe or unsound practices or
conditions or violations of law.

(c) Definitions. For purposes of this
section, the following definitions apply:

(1) Capital action means any issuance
of a debt or equity capital instrument,
any capital distribution, and any similar
action that the Federal Reserve
determines could impact a bank holding
company’s consolidated capital.

(2) Capital distribution means a
redemption or repurchase of any debt or
equity capital instrument, a payment of
common or preferred stock dividends, a
payment that may be temporarily or
permanently suspended by the issuer on
any instrument that is eligible for
inclusion in the numerator of any
minimum regulatory capital ratio, and
any similar transaction that the Federal
Reserve determines to be in substance a
distribution of capital.

(3) Capital plan means a written
presentation of a bank holding
company’s capital planning strategies
and capital adequacy processes that
includes—

(i) an assessment of the expected uses
and sources of capital over a nine-
quarter forward-looking planning period
(beginning with the quarter preceding
the quarter in which the bank holding
company submits its capital plan) that
reflects the bank holding company’s
size, complexity, risk profile, and scope
of operations, assuming both expected
and stressful conditions,

(ii) a detailed description of the bank
holding company’s processes for
assessing capital adequacy, and

(iii) an analysis of the effectiveness of
these processes.

(4) Capital policy means a bank
holding company’s written assessment
of the principles and guidelines used for
capital planning, capital issuance, usage
and distributions, including internal
capital goals; the quantitative or
qualitative guidelines for dividend and
stock repurchases; the strategies for

addressing potential capital shortfalls;
and the internal governance procedures
around capital policy principles and
guidelines.

(5) Minimum regulatory capital ratio
means any minimum regulatory capital
ratio that the Federal Reserve may
require of a bank holding company, by
regulation or order, including the bank
holding company’s leverage ratio and
tier 1 and total risk-based capital ratios
as calculated under Appendices A, D, E,
and G to this part (12 CFR part 225), or
any successor regulation.

(6) Tier 1 capital has the same
meaning as under Appendix A to this
part or any successor regulation.

(7) Tier 1 common capital means tier
1 capital less the non-common elements
of tier 1 capital, including perpetual
preferred stock and related surplus,
minority interest in subsidiaries, trust
preferred securities and mandatory
convertible preferred securities.

(8) Tier 1 common ratio means the
ratio of a bank holding company’s tier
1 common capital to total risk-weighted
assets.

(9) Total risk-weighted assets has the
same meaning as under Appendices A,
E, and G to this part, or any successor
regulation.

(d) General requirements.

(1) Annual capital planning.

(i) A bank holding company must
develop and maintain a capital plan.

(ii) A bank holding company must
submit its complete capital plan to the
appropriate Reserve Bank and the Board
each year by the 5th of January, or such
later date as directed by the appropriate
Reserve Bank after consultation with the
Board.

(iii) The bank holding company’s
board of directors or a designated
committee thereof must at least
annually and prior to submission of the
capital plan under paragraph (d)(1)(ii):

(A) Review the effectiveness of its
processes for assessing capital
adequacy,

(B) Ensure that any deficiencies in its
processes for assessing capital adequacy
are appropriately remediated; and

(C) Approve the bank holding
company’s capital plan.

(iv) The bank holding company must
update and re-submit its capital plan to
the appropriate Reserve Bank within 30
calendar days of the occurrence of one
of the following events:

(A) The bank holding company
determines there has been or will be a
material change in the bank holding
company’s risk profile, financial
condition, or corporate structure since
the bank holding company adopted the
capital plan; or

(B) The appropriate Reserve Bank,
after consultation with the Board,
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directs the bank holding company to
revise and re-submit its capital plan
under paragraph (e)(4).

(v) The appropriate Reserve Bank,
after consultation with the Board, may
at its sole discretion extend the 30-day
period in paragraph (d)(1)(iv) for up to
an additional 60 calendar days.

(vi) Any updated capital plan must
satisfy all the requirements of this
section, including the requirements set
forth in paragraphs (d)(1), (d)(2), and
(e)(4), unless otherwise specified by the
appropriate Reserve Bank, after
consultation with the Board.

(2) Mandatory elements of capital
plan. Every capital plan must contain at
least the following elements:

(i) A discussion of how the bank
holding company will, under stressful
conditions, maintain capital
commensurate with its risks, maintain
capital above the minimum regulatory
capital ratios, and serve as a source of
strength to its depository institution
subsidiaries;

(ii) A discussion of how the bank
holding company will, under stressful
conditions, continue its operations by
maintaining ready access to funding,
meeting its obligations to creditors and
other counterparties, and continuing to
serve as a credit intermediary;

(iii) A discussion of the bank holding
company’s sources and uses of capital
reflecting the risk profile of the firm
over a minimum nine-quarter planning
horizon, including:

(A) Estimates of projected revenues,
losses, reserves, and pro forma capital
levels, including any minimum
regulatory capital ratios (for example,
leverage, tier 1 risk-based, and total risk-
based capital ratios) and any additional
capital measures deemed relevant by the
bank holding company, over the
planning horizon under expected
conditions and under a range of stressed
scenarios, including any scenarios
provided by the Federal Reserve and at
least one stressed scenario developed by
the bank holding company appropriate
to its business model and portfolios, and
a probabilistic assessment of the
likelihood of the bank holding company
developed scenario(s);

(B) A discussion of the results of any
stress test required by law or regulation,
and an explanation of how the capital
plan takes these results into account;
and

(C) A description of all planned
capital actions over the planning
horizon;

(iv) The bank holding company’s
capital policy;

(v) A discussion of any expected
changes to the bank holding company’s
business plan that are likely to have a

material impact on the firm’s capital
adequacy or liquidity; and

(vi) Until January 1, 2016, a
calculation of the pro forma tier 1
common ratio under expected and
stressful conditions and discussion of
how the company will maintain a pro
forma tier 1 common ratio of 5 percent
under the stressed scenarios required
under paragraph (d)(2)(iii).

(3) Data collection. Upon the request
of the appropriate Reserve Bank or the
Board, the bank holding company shall
provide the appropriate Reserve Bank
with information regarding—

(i) the bank holding company’s
financial condition, including its
capital;

(ii) the bank holding company’s
structure;

(iii) amount and risk characteristics of
the bank holding company’s on- and off-
balance sheet exposures, including
exposures within the bank holding
company’s trading portfolio, other
trading-related exposures (such as
counterparty-credit risk exposures) or
other items sensitive to changes in
market factors, including, as
appropriate, information about the
sensitivity of positions in the trading
portfolio to changes in market rates and
prices;

(iv) the bank holding company’s
relevant policies and procedures,
including risk management policies and
procedures;

(v) the bank holding company’s
liquidity profile and management; and

(vi) any other relevant qualitative or
quantitative information requested by
the appropriate Reserve Bank or the
Board to facilitate review of the bank
holding company’s capital plan under
this section.

(e) Review of capital plans by the
Federal Reserve.

(1) Considerations and inputs.

(i) The appropriate Reserve Bank,
after consultation with the Board, will
consider the following factors in
reviewing a bank holding company’s
capital plan:

(A) The reasonableness of the bank
holding company’s assumptions and
analysis underlying the capital plan and
its methodologies for reviewing the
effectiveness of its capital adequacy
processes;

(B) The comprehensiveness of the
capital plan, including the company’s
capital policy; and

(C) The bank holding company’s
ability to maintain capital above each
minimum regulatory capital ratio, and
until January 1, 2016, a tier 1 common
ratio of 5 percent, on a pro forma basis
under expected and stressful conditions
throughout the planning horizon.

(ii) The appropriate Reserve Bank,
after consultation with the Board, will
also consider the following information
in reviewing a bank holding company’s
capital plan:

(A) Relevant supervisory information
about the bank holding company and its
subsidiaries;

(B) The bank holding company’s
regulatory and financial reports, as well
as supporting data that would allow for
an analysis of a bank holding company’s
loss, revenue, and reserve projections;

(C) As applicable, the Federal
Reserve’s own pro forma estimates of
the firm’s potential losses, revenues,
reserves, and resulting capital adequacy
under stressful conditions, as well as
the results of any stress tests conducted
by the bank holding company or the
Federal Reserve; and

(D) Other information requested or
required by the appropriate Reserve
Bank or the Board, as well as any other
information relevant, or related, to the
bank holding company’s capital
adequacy.

(2) Federal Reserve action on a capital
plan.

(i) By March 15 of the calendar year
in which a capital plan was submitted,
the appropriate Reserve Bank, after
consultation with the Board, will object,
in whole or in part, to the capital plan
or provide the bank holding company
with a notice of non-objection to the
capital plan.

(ii) The appropriate Reserve Bank,
after consultation with the Board, may
object to a capital plan if it determines
that:

(A) The bank holding company has
material unresolved supervisory issues,
including but not limited to issues
associated with its capital adequacy
processes;

(B) The assumptions and analysis
underlying the bank holding company’s
capital plan, or the bank holding
company’s methodologies for reviewing
the effectiveness of its capital adequacy
processes, are not reasonable or
appropriate;

(C) The bank holding company has
not demonstrated an ability to maintain
capital above each minimum regulatory
capital ratio, or, until January 1, 2016,

a tier 1 common ratio of 5 percent, on
a pro forma basis under stressful
conditions throughout the planning
horizon; or

(D) The bank holding company’s
capital planning processes or proposed
capital distributions constitute an
unsafe or unsound practice, or would
violate any law, regulation, Board order,
directive, or any condition imposed by,
or written agreement with, the Board. In
determining whether a capital plan or
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any proposed capital distribution would
constitute an unsafe or unsound
practice, the appropriate Reserve Bank
would consider whether the bank
holding company is and would remain
in sound financial condition after giving
effect to the capital plan and all
proposed capital distributions.

(iii) The appropriate Reserve Bank,
after consultation with the Board, will
notify the bank holding company in
writing of the reasons for a decision to
object to a capital plan.

(iv) If the appropriate Reserve Bank,
after consultation with the Board,
objects to a capital plan and until such
time as the appropriate Reserve Bank,
after consultation with the Board,
determines that the bank holding
company’s capital plan does not give
rise to a condition described under
paragraph (e)(2)(ii), the bank holding
company may not make any capital
distribution, other than those capital
distributions with respect to which the
appropriate Reserve Bank has indicated
its non-objection, without providing
prior notice to the appropriate Reserve
Bank under the procedures set forth in
paragraph (f).

(3) Request for reconsideration.

(i) Within 5 calendar days of receipt
of a notice of objection by the
appropriate Reserve Bank, the bank
holding company may submit a written
request to the Board requesting
reconsideration of the objection,
including an explanation of why
reconsideration should be granted.

(ii) Within 10 calendar days of receipt
of the bank holding company’s request
under paragraph (i), the Board would
notify the company of its decision to
affirm or withdraw the objection to the
bank holding company’s capital plan.

(4) Re-submission of a capital plan. A
bank holding company must revise and
resubmit its capital plan pursuant to
paragraph (d)(1)(iv)(B) if:

(i) The appropriate Reserve Bank
objects to the capital plan; or

(ii) The appropriate Reserve Bank,
after consultation with the Board,
directs the bank holding company in
writing to revise and resubmit its capital
plan for any of the following reasons:

(A) The capital plan is incomplete or
the capital plan or the bank holding
company’s internal capital adequacy
processes contain weaknesses;

(B) There has been or will likely be a
material change in the bank holding
company’s risk profile (including a
material change in its business strategy
or any risk exposure), financial
condition, or corporate structure;

(C) The bank holding company-
developed stressed scenario(s) in the
capital plan are not sufficiently stressed,

or changes in the macro-economic
outlook that could have a material
impact on a bank holding company’s
risk profile require the use of updated
scenarios; or

(D) The capital plan or the condition
of the bank holding company raise any
of the issues described in paragraph
(e)(2)(id).

(f) Prior notice requirements.

(1) Circumstances requiring prior
notice. Except as provided in paragraph
(£)(2)(iv), notwithstanding a notice of
non-objection under paragraph (e)(2)(i),
a bank holding company must provide
the appropriate Reserve Bank with 30
calendar days prior notice of a capital
distribution under the following
circumstances:

(i) The appropriate Reserve Bank,
after consultation with the Board, has
objected to the bank holding company’s
capital plan;

(ii) After giving effect to the capital
distribution, the bank holding company
would not meet a minimum regulatory
capital ratio, or, until January 1, 2016,
a tier 1 common ratio of 5 percent;

(iii) The Federal Reserve determines
that the capital distribution would
result in a material adverse change to
the organization’s capital or liquidity
structure or that earnings were
materially underperforming projections;

(iv) The dollar amount of the capital
distribution would exceed the amount
described in the capital plan approved
under this section; or

(v) The capital distribution would
occur during the period that the
appropriate Reserve Bank is reviewing
the company’s capital plan under
paragraph (e).

(2) Contents of notice. Any notice of
a capital distribution under this section
shall be filed with the appropriate
Reserve Bank and the Board and shall
contain the following information:

(i) The bank holding company’s
previously approved capital plan or an
attestation that there have been no
changes to its capital plan;

(ii) The purpose of the transaction;

(iii) A description of the capital
distribution, including for redemptions
or repurchases of securities, the gross
consideration to be paid and the terms
and sources of funding for the
transaction, and for dividends, the
amount of the dividend(s); and

(iv) Any additional information
requested by the appropriate Reserve
Bank or Board.

(3) Shortening the notice period. The
appropriate Reserve Bank, after
consultation with the Board, may, at its
sole discretion, shorten the prior notice
period described in paragraph (£)(1).

(4) Acting on notice. Within 15
calendar days of receipt of a notice
under this section, the appropriate
Reserve Bank, after consultation with
the Board, will either approve the
transaction proposed in the notice or
refer the notice to the Board for
decision. If the notice is referred to the
Board for decision, the Board will act on
the notice within 30 calendar days after
the Reserve Bank receives the notice.

(5) Notwithstanding any other
provision in paragraph (f), with respect
to a prior notice provided under
paragraph (f)(1)(v), a bank holding
company may not consummate the
proposed capital distribution until the
appropriate Reserve Bank provides the
bank holding company with a notice of
non-objection to the capital plan
pursuant to paragraph (e)(2).

(6) Factors considered in acting on
notice. The Board may disapprove a
proposed capital distribution for any of
the reasons described in paragraph
(e)(2)(ii).

(7) Disapproval and hearing.

(i) The Board will notify the bank
holding company in writing of the
reasons for a decision to disapprove any
proposed capital distribution. Within 10
calendar days of receipt of a notice of
disapproval by the Board, the bank
holding company may submit a written
request for a hearing.

(ii) The Board will order a hearing
within 10 calendar days of receipt of the
request if it finds that material facts are
in dispute, or if it otherwise appears
appropriate. Any hearing conducted
under this paragraph shall be held in
accordance with the Board’s Rules of
Practice for Formal Hearings (12 CFR
part 263).

(iii) At the conclusion of the hearing,
the Board will by order approve or
disapprove the proposed capital
distribution on the basis of the record of
the hearing.

By order of the Board of Governors of the
Federal Reserve System, June 10, 2011.
Jennifer J. Johnson,

Secretary of the Board.
[FR Doc. 2011-14831 Filed 6-16—11; 8:45 am]
BILLING CODE 6210-01-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2011-0536; Airspace
Docket No. 11-ANM-13]

Proposed Amendment of Class E
Airspace; Shelby, MT

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
modify Class E airspace at Shelby, MT.
Controlled airspace is necessary to
accommodate aircraft using Area
Navigation (RNAV) Global Positioning
System (GPS) standard instrument
approach procedures at Shelby Airport.
The FAA is proposing this action to
enhance the safety and management of
aircraft operations at the airport.

DATES: Comments must be received on
or before August 1, 2011.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590; telephone (202)
366—9826. You must identify FAA
Docket No. FAA-2011-0536; Airspace
Docket No. 11-ANM-13, at the
beginning of your comments. You may
also submit comments through the
Internet at http://www.regulations.gov.
FOR FURTHER INFORMATION CONTACT:
Eldon Taylor, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 1601
Lind Avenue, SW., Renton, WA 98057;
telephone (425) 203-4537.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.

Communications should identify both
docket numbers (FAA Docket No. FAA—
2011-0536 and Airspace Docket No. 11—
ANM-13) and be submitted in triplicate
to the Docket Management System (see
ADDRESSES section for address and

phone number). You may also submit
comments through the Internet at
http://www.regulations.gov.

Commenters wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed stamped
postcard on which the following
statement is made: “Comments to FAA
Docket No. FAA-2011-0536 and
Airspace Docket No. 11-ANM-13". The
postcard will be date/time stamped and
returned to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this action may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s web page at http://
www.faa.gov/airports_airtraffic/
air traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see the
ADDRESSES section for the address and
phone number) between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. An informal docket
may also be examined during normal
business hours at the Northwest
Mountain Regional Office of the Federal
Aviation Administration, Air Traffic
Organization, Western Service Center,
Operations Support Group, 1601 Lind
Avenue, SW., Renton, WA 98057.

Persons interested in being placed on
a mailing list for future NPRMs should
contact the FAA’s Office of Rulemaking,
(202) 267-9677, for a copy of Advisory
Circular No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.

The Proposal

The FAA is proposing an amendment
to Title 14 Code of Federal Regulations
(14 CFR) part 71 by creating additional
Class E airspace extending upward from
700 feet above the surface at Shelby
Airport, Shelby MT. Controlled airspace
is necessary to accommodate aircraft

using the RNAV (GPS) standard
instrument approach procedures at the
airport, and would enhance the safety
and management of aircraft operations.
Adjustments to the geographic
coordinates of the airport also would be
made.

Class E airspace designations are
published in paragraph 6005, of FAA
Order 7400.9U, dated August 18, 2010,
and effective September 15, 2010, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in this Order.

The FAA has determined this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation; (1)
Is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified this proposed rule, when
promulgated, would not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
section 106, describes the authority for
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in subtitle VII, part A, subpart
I, section 40103. Under that section, the
FAA is charged with prescribing
regulations to assign the use of the
airspace necessary to ensure the safety
of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
create additional controlled airspace at
Shelby Airport, Shelby, MT.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend 14 CFR part 71 as follows:


http://www.faa.gov/airports_airtraffic/air_traffic/publications/airspace_amendments/
http://www.faa.gov/airports_airtraffic/air_traffic/publications/airspace_amendments/
http://www.faa.gov/airports_airtraffic/air_traffic/publications/airspace_amendments/
http://www.faa.gov/airports_airtraffic/air_traffic/publications/airspace_amendments/
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9U,
Airspace Designations and Reporting
Points, dated August 18, 2010, and
effective September 15, 2010 is
amended as follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ANM MT E5 Shelby, MT [Modified]

Shelby Airport, MT

(Lat. 48°32°26” N., long. 111°52'16” W.)

That airspace extending upward from 700
feet above the surface within a 6.7-mile
radius of Shelby Airport, and within 2.7
miles each side of the 043° bearing from
Shelby Airport extending from the 6.7-mile
radius to 7.4 miles northeast of the airport;
that airspace extending upward from 1,200
feet above the surface within an area
bounded by lat. 48°50’00” N., long.
111°45’00” W.; to lat. 48°49°00” N., long.
111°22’00” W.; to lat. 48°38’00” N., long.
111°17°00” W.; to lat. 48°21°00” N., long.
111°36’00” W.; to lat. 48°18’00” N., long.
112°01°00” W.; to lat. 48°28’00” N., long.
112°12’00” W.; to lat. 48°38’00” N., long.
112°11°00” W.; to lat. 48°38’00” N., long.
112°03’00” W., thence to the point of
beginning.

Issued in Seattle, Washington, on June 9,
2011.
John Warner,

Manager, Operations Support Group, Western
Service Center.

[FR Doc. 2011-15024 Filed 6-16—11; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2011-0232; Airspace
Docket No. 11-AWA-3]

RIN 2120-AA66
Proposed Amendment to Class B
Airspace; Seattle, WA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
modify Class B airspace in Seattle, WA
to contain aircraft conducting
Instrument Flight Rules (IFR) approach
procedures to Seattle-Tacoma
International Airport (SEA). This action
would further support the FAA’s
national airspace redesign goal of
optimizing terminal and en route
airspace areas to enhance safety,
improving the flow of air traffic, and
reducing the potential for near midair
collision in the terminal area.

DATES: Comments must be received on
or before August 16, 2011.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, M—
30, 1200 New Jersey Avenue, SE., West
Building Ground Floor, Room W12-140,
Washington, DC 20590-0001; telephone:
(202) 366—9826. You must identify FAA
Docket No. FAA-2011-0232 and
Airspace Docket No. 11-AWA-3 at the
beginning of your comments. You may
also submit comments through the
Internet at http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: Ken
McElroy, Airspace, Regulations and
ATC Procedures Group, Office of
Airspace Services, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone: (202) 267-8783.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.

Communications should identify both
docket numbers (FAA Docket No. FAA—
2011-0232 and Airspace Docket No. 11—
AWA-3) and be submitted in triplicate
to the Docket Management Facility (see
ADDRESSES section for address and
phone number). You may also submit
comments through the Internet at
http://www.regulations.gov.

Commenters wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Nos. FAA-2011-0232 and
Airspace Docket No. 11-AWA-3.” The

postcard will be date/time stamped and
returned to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this action may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s Web page at http://
www.faa.gov/regulations policies/
rulemaking/recently published/.

You may review the public docket
containing the proposal, any comments
received and any final disposition in
person in the Dockets Office (see
ADDRESSES section for address and
phone number) between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. An informal docket
may also be examined during normal
business hours at the office of the
Western Service Center, Federal
Aviation Administration, 1601 Lind
Ave., SW., Renton, WA 98057.

Persons interested in being placed on
a mailing list for future NPRMs should
contact the FAA’s Office of Rulemaking,
(202) 267-9677, for a copy of Advisory
Circular No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.

Background

In 1974, the FAA issued a final rule
establishing the Seattle-Tacoma, WA,
Terminal Control Area (38 FR 17250).
As aresult of the Airspace
Reclassification final rule (56 FR 65638),
which became effective in 1993, the
terms “‘terminal control area” and
“airport radar service area” were
replaced by ““Class B airspace area” and
“Class C airspace area,” respectively.
The primary purpose of a Class B
airspace area is to reduce the potential
for midair collisions in the airspace
surrounding airports with high density
air traffic operations by providing an
area, in which all aircraft are subject to
certain operating rules and equipment
requirements.

In recent years, Seattle has completed
construction projects that modernized
the airport and added capacity at SEA.
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http://www.regulations.gov
http://www.regulations.gov
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These projects included the
construction of a new Runway 16 L/R
and 34 L/R, which increased the lateral
distance between runways and allows
simultaneous arrival and departure
operations under visual flight rules
(VFR) and simultaneous approaches
during IFR conditions. Operationally,
using parallel dependent ILS
approaches results in higher airport
arrival acceptance rates during IFR
minimums, but requires aircraft to be
established on the final approach
courses not less than 17 miles from the
airport. During periods of moderate air
traffic, this requirement quickly extends
the final approach course to a distance
greater than 22 miles from the airport,
which places the aircraft on the
approaches outside the confines of the
current Seattle Class B airspace.

Since the Seattle Class B airspace area
was established in 1974, SEA has
experienced increased traffic levels, a
considerably different fleet mix, and
airport infrastructure improvements
enabling simultaneous instrument
approach procedures. For calendar year
2009, SEA documented 316,136 total
operations and was rated number 16
among all Commercial Service Airports
with 15,273,092 passenger
enplanements. Under the current Class
B airspace configuration, aircraft
routinely enter, exit, and then reenter
Class B airspace while flying published
instrument approach procedures, which
is contrary to FAA Order 7400.2,
Procedures for Handling Airspace
Matters. In addition, SEA now utilizes
parallel dependent ILS approaches,
which requires aircraft to be established
on final at least 17 miles from the
airport. This results in aircraft
exceeding the lateral boundaries of the
current Class B airspace by up to 5 to
10 miles during moderate levels of air
traffic. FAA modeling of existing traffic
flows has shown that expanded Class B
airspace extensions would enhance
safety by containing all instrument
approach procedures and associated
traffic patterns within the confines of
Class B airspace, and better segregate
IFR aircraft arriving/departing SEA and
VFR aircraft operating in the vicinity of
Seattle Class B airspace. The proposed
Class B airspace modifications
described in this NPRM are intended to
address these issues.

Pre-NPRM Public Input

In 2010, the FAA initiated action to
form an Ad Hoc Committee to provide
comments and recommendations
regarding the planned modifications to
the Seattle Class B airspace area. The
Washington State Department of
Transportation chaired the Ad Hoc

Committee; participants included
representatives of air carrier, Aircraft
Owners and Pilot Association, general
aviation, corporate, helicopter,
government agencies with aviation
interests, military and law enforcement
airspace users. The Ad Hoc Committee
responded in July 2010 and provided a
proposed modification of the Seattle
Class B airspace area to the FAA Seattle
Terminal Radar Approach Control
Facility (TRACON).

In addition, and as announced in the
Federal Register (75 FR 60352), three
informal airspace meetings were held on
December 9, 2010, at the Snohomish
County Auditorium, Everett, WA;
December 14, 2010, at the Highline
Performing Arts Center, Burien, WA;
and December 16, 2010, at the Theater
at Auburn Mountainview, Auburn, WA.

These meetings provided interested
airspace users with an opportunity to
present their views and offer
suggestions regarding the planned
modification of the Seattle Class B
airspace. All comments received as a
result of the informal airspace meetings,
along with the recommendations made
by the Ad Hoc Committee, were
considered in developing this proposal.

Ad Hoc Committee and Other
Recommendations

The Ad Hoc Committee recommended
a design with two ceilings: 7,000 feet
MSL in the outer areas and 10,000 feet
MSL for the inner areas. The FAA
analyzed the recommendation and
found that due to local terrain the
recommendation had merit. Maintaining
a classic Class B design similar to the
current one would make the design
more complex and use more airspace
than necessary to protect SEA arrivals
and departures.

In reaching this recommendation, the
Ad Hoc Committee considered non-
participating aircraft possibly crossing
the ends of the airspace at 7,500 feet,
but the presence of nonparticipating
aircraft in close proximity to Class B
airspace is not unique to SEA. Also, the
committee discussed whether a non-
traditional design might be confusing or
difficult to navigate around, and
concluded that it was not.

After the Ad Hoc Committee’s report
was submitted to the TRACON, Seattle
TRACON recommended adding to the
original proposal by expanding Area F
from 2,000 feet to 10,000 feet to the
northwest to cover Puget Sound west of
Elliott Bay and the residential area over
Magnolia Bluff. This would encompass
the Boeing Field/King County
International Airport (BFI) Instrument
Landing System runway 13R final
approach course in the Class B airspace.

Numerous Traffic Alert and Collision
Avoidance System (TCAS) events with
large and heavy jet aircraft have been
reported in this area.

Since BFI traffic is in close proximity
to SEA traffic in a south flow, such
TCAS events have immediate
repercussions on SEA traffic,
particularly if the aircraft responding to
a TCAS Resolution Advisory climbs into
the path of traffic on the SEA final. This
situation impacts SEA traffic, and
expanding the Class B airspace in this
area may be a potential solution.

In the current Class B airspace
configuration, the area over the water
west of the northwest corner of Area D
and Magnolia Bluff itself is beneath a
3,000 foot to 10,000 foot shelf. This
proposal would lower the floor of Class
B to 2,000 feet on either side of the BFI
runway 13R final approach course. Area
D over BFI would remain exactly the
same as in the current airspace
configuration.

Ninety-six comments were received
during the public meetings requesting
the elimination of the 2,000 foot
proposal over Magnolia due to increased
noise and air pollution. These
comments also disagreed with the need
to change airspace, argued the
inconvenience of public meeting
location, and contended that the
airspace changes would increase aircraft
noise disturbance to nesting birds. A
petition from the Magnolia community
was submitted with 862 signatures
attached.

Based on the public comments
received, the FAA concedes that
effective alternatives exist for achieving
the increased safety that was the
objective of lowering the airspace floor.
Therefore, the FAA intends to examine
alternative, nonregulatory (procedural)
means to reducing the TCAS events.
The FAA will stress efforts toward
increased enforcement and pilot
education, and improved procedures,
and, only if appropriate, pursue a
regulatory solution in the Seattle
Magnolia area.

Informal Airspace Meeting Comments

Several comments were received
indicating a preference to retain the
classic VOR radial/DME description
methods for the Seattle Class B airspace
area.

Initially, the FAA considered a classic
description method but it would result
in a design that used more airspace than
necessary to contain SEA traffic. The
primary description methodology is
using geographic coordinates (latitude
and longitude). Wherever possible,
however, the airspace corners,
intersections and more central, lower
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altitude pieces are described in multiple
ways, including the VOR radial/DME
method.

Three commenters requested a
reduction in the Class B airspace around
the Enumclaw glider area/Bergseth
Airport (private).

The FAA agrees that the proposed
airspace would cause a hardship for
glider flights returning to the Bergseth
Airport. The final proposed airspace has
been adjusted to mitigate the impact.

Two commenters stated the proposed
airspace design will “squeeze” or “trap”
VFR aircraft on the edges of the Class B.

The FAA agrees with these comments,
and the two areas specified—on the
northeast and southeast corners of the
proposed airspace—have been reshaped
to mitigate this concern.

Two commenters believed the VFR
corridors must be retained and usable.

The proposed design will require a
slight modification to the VFR flyways.

The Proposal

The FAA is proposing an amendment
to Title 14 Code of Federal Regulations
(14 CFR) part 71 to modify the SEA
Class B airspace area. This action
(depicted on the attached chart)
proposes to revise the Class B airspace
while maintaining some existing
features familiar to local users. Overall,
it reduces the size of the Seattle Class
B airspace by approximately 194 square
miles. Containing two different ceiling
altitudes, the Class B proposal expands
the eastern boundary to ensure
containment of turbojet aircraft, but
eliminates excessive outer (arrival route)
wings that currently extend to 30
nautical miles (NM). Where possible,
this proposal also aligns certain Class B
boundaries with existing Very High
Frequency Omnidirectional Range
Navigational Aids and geographical
features resulting in improved boundary
definition. This would make navigation
around and through the airspace easier
for a variety of aviation interests, even
though it consists of primary boundary
portrayal using latitude and longitude
points (GPS waypoints). The following
are the proposed revisions for each area
of the SEA Class B airspace:

Area A. 2 NM arc northeast of SEA
would be straightened and realigned
with the border of Class D airspace. The
area just south of SEA would be moved
slightly to the west to better contain
arrivals to SEA runway 34L/departures
from 16R. This runway 34L/16R was
recently constructed and commissioned
in 2008. Its extended centerline to the
south is just barely contained within the
current Class B airspace. There is no
other traffic in this area except SEA
traffic.

Area B. No change.

Area C. Southeast corner would be
moved to the west, and floor of airspace
would be raised from 1,600 feet to 1,800
feet.

Area D. No change.

Area E. Southeast border of airspace
would be moved slightly to the west.

Area F. No change.

Area G. 2 NM arc northeast of SEA
would be straightened and realigned
with the border of Class D airspace.

Area H. Entire airspace would be
moved east slightly. Northern and
southern boundaries are depicted as
angles instead of curves.

Area I. Floor would be lowered to
4,000 feet. Area would be narrowed and
described with straight lines instead of
curved lines.

Area J. New area would join existing
areas that had floors of 5,000 feet.

Area K. New area with floor of 5,000
feet.

Area L. Area would be narrowed and
described with straight lines instead of
curved lines.

Area M. Area would be expanded
slightly on the northeast and southeast
corners and described with straight
lines instead of curved lines.

Area N. New area floor would be
raised from 3,000 feet to 4,000 feet in
part of area, and lowered from 5,000 feet
to 4,000 feet in part of area. Boundary
would be described by straight lines.

Area O. Area would be considerably
smaller. Floor would be lowered from
6,000 feet to 5,000 feet in part of the
area, and raised from 3,000 feet to 5,000
feet in part of area. Ceiling would be
lowered from 10,000 feet to 7,000 feet.

Area P. Area would be considerably
smaller. Floor would be lowered from
6,000 feet to 5,000 feet in part of the
area and raised from 3,000 feet to 5,000
feet in part of area. Ceiling would be
lowered from 10,000 feet to 7,000 feet.

Area Q. Area would be reshaped with
straight lines instead of curved lines.
Floor would be lowered from 6,000 feet
and 8,000 feet to 5,000 feet. Ceiling
would be lowered from 10,000 feet to
7,000 feet.

Area R. Size of area would be
significantly reduced and described by
straight lines instead of curved lines.

Area S. Area would be reshaped with
straight lines instead of curved lines.

Area T. Area would be reshaped with
straight lines instead of curved lines.
Ceiling would be lowered from 10,000
feet to 7,000 feet. These changes are
being proposed to ensure the
containment of IFR aircraft within Class
B airspace as required by FAA
directives.

All radials listed in the SEA Class B
airspace description in this NPRM are

stated in degrees relative to both True
North and Magnetic North.

Class B airspace areas are published
in paragraph 3000 of FAA Order
7400.9U, dated August 18, 2010, and
effective September 15, 2010, and
incorporated by reference in 14 CFR
71.1. The Class B airspace area proposed
in this document would be published
subsequently in the Order.

Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. 3507(d)) requires that the
FAA consider the impact of paperwork
and other information collection
burdens imposed on the public. We
have determined that there is no new
information collection requirement
associated with this proposed rule.

Regulatory Evaluation Summary

Changes to Federal regulations must
undergo several economic analyses.
First, Executive Order 12866 directs that
each Federal agency shall propose or
adopt a regulation only upon a reasoned
determination that the benefits of the
intended regulation justify its costs.
Second, the Regulatory Flexibility Act
of 1980 (Pub. L. 96—354) requires
agencies to analyze the economic
impact of regulatory changes on small
entities. Third, the Trade Agreements
Act (Pub. L. 96—39) prohibits agencies
from setting standards that create
unnecessary obstacles to the foreign
commerce of the United States. In
developing U.S. standards, the Trade
Act requires agencies to consider
international standards and, where
appropriate, that they be the basis of
U.S. standards. Fourth, the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104-4) requires agencies to prepare a
written assessment of the costs, benefits,
and other effects of proposed or final
rules that include a Federal mandate
likely to result in the expenditure by
State, local, or Tribal governments, in
the aggregate, or by the private sector, of
$100 million or more annually (adjusted
for inflation with base year of 1995).
This portion of the preamble
summarizes the FAA’s analysis of the
economic impacts of this proposed rule.

Department of Transportation Order
DOT 2100.5 prescribes policies and
procedures for simplification, analysis,
and review of regulations. If the
expected cost impact is so minimal that
a proposed or final rule does not
warrant a full evaluation, this order
permits that a statement to that effect
and the basis for it be included in the
preamble if a full regulatory evaluation
of the cost and benefits is not prepared.
Such a determination has been made for
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this proposed rule. The reasoning for
this determination follows.

After consultation with a diverse
cross-section of stakeholders that
participated in the Ad Hoc Committee
to develop the recommendations
contained in this proposal, and a review
of the recommendations and comments,
the FAA expects that this proposed rule
would result in minimal cost. This
proposed rule would enhance safety by
containing all instrument approach
procedures, and associated traffic
patterns, within the confines of Class B
airspace and better segregate IFR aircraft
arriving/departing SEA and VFR aircraft
operating in the vicinity of the Seattle
Class B airspace.

This NPRM would enhance safety,
reduce the potential for a midair
collision in the Seattle area and would
improve the flow of air traffic. As such,
we estimate a minimal impact with
substantial positive net benefits. The
FAA requests comments with
supporting justification about the FAA
determination of minimal impact. The
FAA has, therefore, determined that this
proposed rule is not a “significant
regulatory action” as defined in section
3(f) of Executive Order 12866, and is not
“significant’” as defined in DOT’s
Regulatory Policies and Procedures.

Regulatory Flexibility Determination

The Regulatory Flexibility Act of 1980
(Pub. L. 96-354) (RFA) establishes “as a
principle of regulatory issuance that
agencies shall endeavor, consistent with
the objectives of the rule and of
applicable statutes, to fit regulatory and
informational requirements to the scale
of the businesses, organizations, and
governmental jurisdictions subject to
regulation. To achieve this principle,
agencies are required to solicit and
consider flexible regulatory proposals
and to explain the rationale for their
actions to assure that such proposals are
given serious consideration.” The RFA
covers a wide-range of small entities,
including small businesses, not-for-
profit organizations, and small
governmental jurisdictions.

Agencies must perform a review to
determine whether a rule will have a
significant economic impact on a
substantial number of small entities. If
the agency determines that it will, the
agency must prepare a regulatory
flexibility analysis as described in the
RFA.

However, if an agency determines that
arule is not expected to have a
significant economic impact on a
substantial number of small entities,
section 605(b) of the RFA provides that
the head of the agency may so certify
and a regulatory flexibility analysis is

not required. The certification must
include a statement providing the
factual basis for this determination, and
the reasoning should be clear.

The FAA believes the proposal would
not have a significant economic impact
on a substantial number of small entities
as the economic impact is expected to
be minimal. We request comments from
the potentially affected small
businesses.

Therefore, the FAA certifies that this
proposed rule would not have a
significant economic impact on a
substantial number of small entities.

International Trade Impact Assessment

The Trade Agreements Act of 1979
(Pub. L. 96-39), as amended by the
Uruguay Round Agreements Act (Pub.
L. 103-465), prohibits Federal agencies
from establishing standards or engaging
in related activities that create
unnecessary obstacles to the foreign
commerce of the United States.
Pursuant to these Acts, the
establishment of standards is not
considered an unnecessary obstacle to
the foreign commerce of the United
States, so long as the standard has a
legitimate domestic objective, such as
the protection of safety, and does not
operate in a manner that excludes
imports that meet this objective. The
statute also requires consideration of
international standards and, where
appropriate, that they be the basis for
U.S. standards. The FAA has assessed
the potential effect of this proposed rule
and determined that it would enhance
safety and is not considered an
unnecessary obstacle to trade.

Unfunded Mandates Assessment

Title II of the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4)
requires each Federal agency to prepare
a written statement assessing the effects
of any Federal mandate in a proposed or
final agency rule that may result in an
expenditure of $100 million or more (in
1995 dollars) in any one year by State,
local, and Tribal governments, in the
aggregate, or by the private sector; such
a mandate is deemed to be a “‘significant
regulatory action.” The FAA currently
uses an inflation-adjusted value of
$143.1 million in lieu of $100 million.
This proposed rule does not contain
such a mandate; therefore, the
requirements of Title II of the Act do not

apply.
List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9U,
Airspace Designations and Reporting
Points, dated August 18, 2010, and
effective September 15, 2010, is
amended as follows:

Paragraph 3000 Subpart B—Class B
airspace.
* * * * *

ANM WA B Seattle, WA [Modified]

Seattle-Tacoma International Airport
(Primary Airport)
(Lat. 47°27°00” N., long. 122°18"42” W.)
Seattle VORTAC (SEA)
(Lat. 47°26’07” N., long. 122°18"35” W.)

Boundaries

Area A. That airspace extending upward
from the surface to and including 10,000 feet
MSL within an area bounded by a line
beginning at the 3.6-mile DME on the SEA
007°(T)/348°(M) radial to a point on the 4-
mile arc of the sea 007°(T)/348°(M) radial,
then counterclockwise along the 4-mile arc to
the sea 326°(T)/306°(M) radial to the Puget
Sound shoreline, then south along the Puget
Sound shoreline to the 2-mile arc of the SEA
VORTACG, then counterclockwise along the 2-
mile arc of the SEA VORTAC to the sea
202°(T)/183°(M) radial extending to the 4-
mile DME on the SEA 197°(T)/178°(M) radial,
then extending to the 6-mile DME on the sea
192°(T)/173°(M) radial, then
counterclockwise along the 6-mile arc of the
SEA VORTAC to the SEA 163°(T)/144°(M)
radial extending to the 4-mile DME on the
SEA VORTAC 159°(T)/140°(M) radial,
extending to the 2-mile arc of the SEA
VORTAC 146°(T)/127°(M) radial, then
counterclockwise along the 2-mile arc of SEA
VORTAC to the SEA VORTAC 069°(T)/
050°(M) radial to the point of beginning.

Area B. That airspace extending upward
from 1,100 feet MSL to and including 10,000
feet MSL within an area bounded by a line
beginning at the 4-mile DME point on the
SEA 007°(T)/348°(M) radial extending to the
6-mile arc of the sea 007°(T)/348°(M) radial,
then counterclockwise along the 6-mile arc of
the SEA VORTAC to the SEA 342°(T)/
323°(M) radial to the 4-mile arc of the SEA
342°(T)323°(M) radial, then clockwise along
the 4-mile arc of the SEA VORTAC to the
point of beginning.
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Area C. That airspace extending upward
from 1,800 feet MSL to and including 10,000
feet MSL within an area bounded by a line
beginning at the 6-mile DME on the SEA
192°(T)/173°(M) radial to the 12-mile arc of
the SEA 192°(T)/173°(M) radial, then
counterclockwise along the 12-mile arc of the
SEA VORTAC to the SEA 166°(T)/147°(M)
radial extending to the 8-mile DME on the
SEA 163°(T)/144°(M) radial to a point on the
6-mile arc of the SEA 163°(T)/144°(M) radial,
then clockwise along the 6-mile arc of the
SEA VORTAC to the point of beginning.

Area D. That airspace extending upward
from 1,800 feet MSL to and including 10,000
feet MSL within an area bounded by a line
beginning at the 6-mile arc of the SEA
007°(T)/348°(M) radial, then
counterclockwise along the 6-mile arc of the
SEA VORTAC to the SEA 342°(T)/323°(M)
radial, then to the 12-mile arc of the SEA
342°(T)/323°(M) radial, then clockwise along
the 12-mile arc of the SEA VORTAC to the
SEA 007°(T)/348°(M) radial to the point of
beginning.

Area E. That airspace extending upward
from 2,000 feet MSL to and including 10,000
feet MSL within an area bounded by a line
beginning at the 4-mile arc of the SEA
197°(T)/178°(M) radial, then clockwise along
the 40-mile arc of the SEA VORTAC to the
SEA 326°(T)/307°(M) radial, then south along
the Puget Sound shoreline to the 2-mile arc
of the SEA VORTAC then counterclockwise
along the 2-mile arc of the SEA VORTAC to
the SEA 202°(T)/183°(M) radial to the point
of beginning.

Area F. That airspace extending upward
from 2,000 feet MSL to and including 10,000
feet MSL within an area bounded by a line
beginning at the 4-mile DME on the SEA
342°(T)/323°(M) radial extending north on
the SEA 342°(T)/323°(M) radial to the Puget
Sound shoreline, then south along the Puget
Sound shoreline to the 4-mile DME on the
SEA VORTAC 326°(T)/307°(M) radial, then
clockwise along the 4-mile arc of SEA
VORTAC to the point of beginning.

Area G. That airspace extending upward
from 2,000 feet MSL to and including 10,000
feet MSL within an area bounded by a line
beginning at the 3.6 DME on the SEA
007°(T)/348°(M) radial extending to the 12-
DME on the SEA 007°(T)/348°(M) radial, then
clockwise along the 12-mile arc of the SEA
VORTAC to the SEA 022°(T)/003°(M) radial
to the 4-mile arc of the SEA VORTAC, then
clockwise along the 4-mile arc of the SEA
VORTAC to the SEA 159°(T)/140°(M) radial
to the 2-mile DME on the SEA VORTAC
146°(T)/127°(M) radial, then
counterclockwise along the 2-mile arc to the
SEA VORTAC 069°(T)/050°(M) radial to the
point of beginning.

Area H. That airspace extending upward
from 3,000 feet MSL to and including 10,000
feet MSL within an area bounded by a line
beginning at the 20-mile DME on the SEA
VORTAC 338°(T)/319°(M) radial east to the
20-mile DME on the SEA VORTAC 023°(T)/
004°(M) radial, then southeast along the 16-
mile DME on the SEA VORTAC 032°(T)/
013°(M) radial south to the 12-mile DME on
the SEA VORTAC 135°(T)/116°(M) radial,
then southwest to the 18.3 mile DME on the
SEA VORTAC 157°(T)/138°(M) west to the
18-mile DME on the SEA VORTAC 200°(T)/
181°(M) radial, then northwest to the 15-mile
DME on the SEA VORTAG 212°(T)/193°(M)
radial north to the 18-mile DME on the SEA

VORTAC 335°(T)/316°(M) radial to the point
of beginning, excluding that airspace in the
areas A through G.

Area I. That airspace extending upward
from 4,000 feet MSL to and including 10,000
feet MSL within an area bounded by a point
47°48’13"/122°27'59” (SEA 344°(T)/325°(M)
at 23NM), clockwise to a point 47°47’59”/
122°08’02” (SEA 018°(T)/359°(M) radial at
23NM), to a point 47°44’31”/122°07°00” (SEA
023°(T)/004°(M) radial at 20NM), to a point
47°44’39”/122°29’41” (SEA 338°(T)/319°(M)
radial at 20NM) to the point of beginning.

Area J. That airspace extending upward
from 5,000 feet MSL to and including 10,000
feet MSL within an area bounded by a point
47°39’31”/122°05’41” (SEA 033°(T)/014°(M)
at 16NM), clockwise to a point 47°37749”/
121°5959” (SEA 047°(T)/028°(M) radial at
17.2NM), to a point 47°17°36"”/122°00°04”
(124°(T)/105°(M) radial at 15.2NM), to a
point 47°17°38”/122°06’07” (SEA 135°(T)/
116°(M) radial at 12NM) to the point of
beginning.

Area K. That airspace extending upward
from 5,000 feet MSL to and including 10,000
feet MSL within an area bounded by: a point
47°38’537/122°36"14” (SEA 317°(T)/298°(M)
radial at 17.5NM), to a point 47°13'24"/
122°30°14” (SEA 212°(T)/193°(M) radial at
15NM), to a point 47°16’09”/122°36’01” (SEA
230°(T)/211°(M) radial at 15.5NM) to the
point of beginning.

Area L. That airspace extending upward
from 6,000 feet MSL to and including 10,000
feet MSL within an area bounded by a point
47°39'00”/122°43’03” (SEA 308°(T)/289°(M)
radial at 21NM), clockwise to a point
47°38537/122°36"14” (SEA 317°(T)/298°(M)
radial at 17.5NM), to a point 47°16709”/
122°36’01” (SEA 230°(T)/211°(M) radial at
15.5NM), to a point 47°18'46"/122°42'45"
(SEA 246°(T)/227°(M) radial at 18NM) to the
point of beginning.

Area M. That airspace extending upward
from 6,000 feet MSL to and including 10,000
feet MSL within an area bounded by a point
47°37°497/121°59’59” (SEA 047°(T)/028°(M)
radial at 17.2NM), clockwise to a point
47°36'45”/121°56’03” (SEA 055°(T)/036°(M)
radial at 18.6NM), to a point 47°35"39"/
121°51'58” (SEA 062°(T)/043°(M) radial at
20.4NM), to a point 47°18'18”/121°51'40”
(SEA 113°(T)/094°(M) radial at 19.9NM), to a
point 47°17'28”/121°55°42” (SEA 119°(T)/
100°(M) radial at 17.8NM), to a point
47°17’36"/122°00°04” (SEA 124°(T)/105°(M)
radial at 15.2NM) to the point of beginning.

Area N. That airspace extending upward
from 4,000 feet MSL to and including 10,000
feet MSL within an area bounded by: a point
47°0913"/122°27’36” (SEA 200°(T)/181°(M)
radial at 18NM), clockwise to a point
47°09'17”/122°08’06” (SEA 157°(T)/138°(M)
radial at 18.3NM), to a point 47°06"16"/
122°08’34” (SEA 161°(T)/142°(M) radial at
21NM), to a point 47°06°207/122°26"21” (SEA
195°(T)/176°(M) radial at 20.5NM to the
point of beginning.

Area O. That airspace extending upward
from 5,000 feet MSL to and including 7000
feet MSL within an area bounded by a point
47°18’467/122°42’45” (SEA 246°(T)/227°(M)
radial at 18NM), clockwise to a point
47°16’097/122°36’01” (SEA 230°(T)/211°(M)
radial at 15.5NM), to a point 47°13'24"/
122°30"14” (SEA 212°(T)/193°(M) radial at
15NM), to a point 47°09'13"”/122°27°36” (SEA
200°(T)/181°(M) radial at 18NM), to a point
47°06207/122°26'21” (SEA 195°(T)/176°(M)

radial at 20.5NM), to a point 47°02"35"/
122°30°26” (SEA 199°(T)/180°(M) radial at
24.9NM), to a point 47°10°55”/122°40°04”
(SEA 224°(T)/205°(M) radial at 21.1NM) to
the point of beginning.

Area P. That airspace extending upward
from 5,000 feet MSL to and including 7000
feet MSL within an area bounded by: a point
47°17’38”/122°06°07” (SEA 135°(T)/116°(M)
radial at 12NM), clockwise to a point
47°17’367/122°00°04” (SEA 1245(T)/105°(M)
radial at 15.2NM), to a point 47°17°28"/
121°55742” (SEA 119°(T)/100°(M) radial at
17.8NM), to a point 47°14'03"”/121°58'57”
(SEA 132°(T)/113°(M) degree radial at
18NM), to a point 47°11°46”/121°58'59” (SEA
137°(T)/118°(M) radial at 19.6NM), to a point
47°02’38”/122°06°04” (SEA 160°(T)/141°(M)
radial at 25NM), to a point 47°06"16"/
122°08’34” (SEA 161°(T)/142°(M) radial at
21NM), to a point 47°09°17”/122°08’06” (SEA
157°(T)/138°(M) degree radial at 18.3NM) to
the point of beginning.

Area Q. That airspace extending upward
from 5,000 feet MSL to and including 7,000
feet MSL within an area bounded by: a point
47°51’15”/122°30°00” (SEA 343°(T)/324°(M)
radial at 26.3NM), clockwise to a point
47°51°09”/122°05°46” (SEA 019°(T)/360°(M)
radial at 26.5NM), to a point 47°41'54"/
121°55’57” (SEA 044°(T)/025°(M) radial at
22NM), to a point 47°36745”/121°56'03” (SEA
055°(T)/036°(M) radial at 18.6NM), to a point
47°37°49”/121°59’59” (SEA 047°(T)/028°(M)
radial at 17.2NM), to a point 47°39'31"/
122°05’41” (SEA 033°(T)/014°(M) radial at
16NM), to a point 47°44’317/122°07°00” (SEA
023°(T)/004°(M) radial at 20NM), to a point
47°47'59”/122°08°02” (SEA 018°(T)/359°(M)
radial at 23NM) to a point 47°48'13"/
122°27’59” (SEA 344°(T)/325°(M) radial at
23NM), to a point 47°44’39”/122°29°41” (SEA
338°(T)/319°(M) radial at 20NM), to a point
47°42’25”/122°29’50” (SEA 335°(T)/316°(M)
radial at 18NM), to a point 47°38'53"/
122°36714” (SEA 317°(T)/298°(M) radial at
17.5NM), to a point 47°39°007/122°43'03"
(SEA 308°(T)/289°(M) radial at 21NM) to the
point of beginning.

Area R. That airspace extending upward
from 6,000 feet MSL to and including 7,000
feet MSL within an area bounded by a point
47°55'277/122°27°04” (SEA 349°(T)/330°(M)
radial 29.9NM), clockwise to a point
47°55317/122°08°29” (SEA 013°(T)/354°(M)
radial at 30.2NM), to a point 47°51°09”/
122°05’46” (SEA 019°(T)/360°(M) radial at
26.5NM), to a point 47°51°15”/122°30°00”
(SEA 343°(T)/324°(M) radial at 26.3NM) to
the point of beginning.

Area S. That airspace extending upward
from 5,000 feet MSL to and including 10,000
feet MSL within an area bounded by a point
47°06207/122°26’21” (SEA 195°(T)/176°(M)
radial at 20.5NM), clockwise to a point
47°06’16"/122°08’34” (SEA 161°(T)/142°(M)
radial at 21NM), to a point 47°02'38"/
122°06’04” (SEA 160°(T)/141°(M) radial at
25NM), to a point 47°02’35"7/122°30°26” (SEA
199°(T)/180°(M) radial at 24.9NM) to the
point of beginning.

Area T. That airspace extending upward
from 6,000 feet MSL to and including 7,000
feet MSL within an area bounded by a point
47°02’357/122°30°26” (SEA 199°(T)/180°(M)
radial at 24.9NM), clockwise to a point
47°02’38"7/122°06'04” (SEA 160°(T)/141°(M)
radial at 25NM), to a point 46°57"13"/
122°08’03” (SEA 166°(T)/147°(M) radial at
29.8NM), to a point



35368 Federal Register/Vol. 76, No. 117/Friday, June 17, 2011/Proposed Rules

46°57'05"7/122°27’35” (SEA 192°(T)/173°(M) Issued in Washington, DC, on June 13,
radial at 29.7NM) to the point of beginning. 2011.
Gary Norek,
Acting Manager, Airspace, Regulations and
ATC Procedures Group.
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[FR Doc. 2011-15120 Filed 6-16—11; 8:45 am]
BILLING CODE 4910-13-C

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2011-0496; Airspace
Docket No. 11-AWP-6]

Proposed Establishment of Class D
and Amendment of Class E Airspace;
Los Angeles, CA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
establish Class D airspace at Los
Angeles International Airport, Los
Angeles, CA. Controlled airspace is
necessary to contain potential missed
approaches at Los Angeles International
Airport. The FAA is proposing this
action to enhance the safety and
management of aircraft operations at the
airport. This action also would edit
Class E airspace by adding the
geographic coordinates and the airport
name to the airspace designation.
DATES: Comments must be received on
or August 1, 2011.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room

W12-140, 1200 New Jersey Avenue, SE.,

Washington, DC 20590; telephone (202)
366—9826. You must identify FAA
Docket No. FAA-2011-0496; Airspace
Docket No. 11-AWP-6, at the beginning
of your comments. You may also submit
comments through the Internet at
http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Eldon Taylor, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 1601
Lind Avenue, SW., Renton, WA 98057;
telephone (425) 203—4537.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,

environmental, and energy-related
aspects of the proposal.

Communications should identify both
docket numbers (FAA Docket No. FAA
2011-0496 and Airspace Docket No. 11—
AWP-6) and be submitted in triplicate
to the Docket Management System (see
ADDRESSES section for address and
phone number). You may also submit
comments through the Internet at
http://www.regulations.gov.

Commenters wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed stamped
postcard on which the following
statement is made: “Comments to FAA
Docket No. FAA-2011-0496 and
Airspace Docket No. 11-AWP-6". The
postcard will be date/time stamped and
returned to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this action may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s Web page at http://
www.faa.gov/airports_airtraffic/
air_traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see the
ADDRESSES section for the address and
phone number) between 9 a.m. and 5
p-m., Monday through Friday, except
federal holidays. An informal docket
may also be examined during normal
business hours at the Northwest
Mountain Regional Office of the Federal
Aviation Administration, Air Traffic
Organization, Western Service Center,
Operations Support Group, 1601 Lind
Avenue, SW., Renton, WA 98057.

Persons interested in being placed on
a mailing list for future NPRMs should
contact the FAA’s Office of Rulemaking,
(202) 267-9677, for a copy of Advisory
Circular No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.

The Proposal

The FAA is proposing an amendment
to Title 14 Code of Federal Regulations
(14 CFR) part 71 by establishing Class D
airspace at Los Angeles International
Airport, Los Angeles, CA for
containment of potential missed
approaches at Los Angeles International
Airport. This action is based on the
results of a study conducted by the Los
Angeles VFR Task Force, and the Los
Angeles Class B Workgroup. This action
would further enhance the safety and
management of aircraft operations at the
airport. This action also would edit
Class E airspace extending upward from
700 feet above the surface by adding
“Los Angeles International Airport, CA”
and “lat. 33°56’33” N., long. 118°24"26”
W.” to the airspace designation.

Class D and Class E airspace
designations are published in paragraph
5000 and 6005, respectively, of FAA
Order 7400.9U, dated August 18, 2010,
and effective September 15, 2010, which
is incorporated by reference in 14 CFR
71.1. The Class D and Class E airspace
designation listed in this document will
be published subsequently in this
Order.

The FAA has determined this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866;
(2) is not a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified this proposed rule, when
promulgated, would not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
section 106, describes the authority for
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in subtitle VII, part A, subpart
I, section 40103. Under that section, the
FAA is charged with prescribing
regulations to assign the use of the
airspace necessary to ensure the safety
of aircraft and the efficient use of


http://www.faa.gov/airports_airtraffic/air_traffic/publications/airspace_amendments/
http://www.faa.gov/airports_airtraffic/air_traffic/publications/airspace_amendments/
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http://www.faa.gov/airports_airtraffic/air_traffic/publications/airspace_amendments/
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov

35370

Federal Register/Vol. 76, No. 117/Friday, June 17, 2011/Proposed Rules

airspace. This regulation is within the
scope of that authority as it establishes
additional controlled airspace at Los
Angeles International Airport, Los
Angeles, CA.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9U,
Airspace Designations and Reporting
Points, dated August 18, 2010, and
effective September 15, 2010 is
amended as follows:

Paragraph 5000 Class D airspace.

* * * * *

AWP CAD Los Angeles, CA [New]

Los Angeles International Airport, CA

(Lat. 33°56"33” N., long. 118°24"26” W.)
Santa Monica Municipal Airport, CA

(Lat. 34°00°57” N., long. 118°2705” W.)

That airspace extending upward from the
surface to and including 2,700 feet MSL
bounded by a line beginning at lat. 33°57°42”
N., long. 118°27°23” W.; to lat. 33°58"18” N.,
long. 118°26'24” W.; then via the 2.7-mile
radius of the Santa Monica Municipal
Airport counterclockwise to lat. 34°00°00” N.,
long. 118°24’02” W.; to lat. 34°00°00” N.,
long. 118°22’58” W.; to lat. 33°57742” N.,
long. 118°22"10” W., thence to the point of
beginning. That airspace extending upward
from the surface to and including 2,500 feet
MSL bounded by a line beginning at lat.
33°55’50” N., long. 118°22°06” W.; to lat.
33°54’16” N., long. 118°24’17” W.; to lat.
33°52’47” N., long. 118°26'22” W.; to lat.
33°55’51” N., long. 118°26’05” W., thence to
the point of beginning. This Class D airspace
area is effective during the specific dates and
times established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the Earth.

* * * * *

AWP CA E5 Los Angeles, CA [Amended]

Los Angeles International Airport, CA
(Lat. 33°56’33” N., long. 118°24726” W.)
That airspace extending upward from 700

feet above the surface bounded by a line

beginning at lat. 34°05°00” N., long.
118°33’03” W.; to lat. 34°05’00” N., long.
118°15’03” W.; to lat. 34°00°00” N., long.
118°15’03” W.; to lat. 34°00°00” N., long.
118°07°03” W.; to lat. 33°56’00” N., long.
118°07°03” W.; to lat. 33°56’00” N., long.
117°53’03” W.; to lat. 33°46’00” N., long.
117°45’03” W.; to lat. 33°39°00” N., long.
117°30°03” W.; to lat. 33°30°00” N., long.
117°30°03” W.; to lat. 33°30°00” N., long.
117°45’03” W.; to lat. 33°42°00” N., long.
118°09'03” W.; to lat. 33°42°00” N., long.
118°26’03” W.; to lat. 33°48’00” N., long.
118°26’03” W.; to lat. 33°53’00” N., long.
118°33'03” W., thence to the point of
beginning. That airspace extending upward
from 1,200 feet above the surface bounded by

a line beginning at lat. 34°00°00” N., long.

119°05’03” W.; to lat. 34°00°00” N., long.

118°33’03” W.; to lat. 34°05’00” N., long.
118°33’03” W.; to lat. 34°05’°00” N., long.
117°59’03” W.; to lat. 33°56’00” N., long.
117°59°03” W.; to lat. 33°56’00” N., long.
117°53’03” W.; to lat. 33°46’00” N., long.
117°45’03” W.; to lat. 33°39°00” N., long.
117°30°03” W.; to lat. 33°30°00” N., long.
117°30°03” W.; to lat. 33°30°00” N., long.
118°34’03” W.; to lat. 33°28’30” N., long.
118°34’03” W.; to lat. 33°28’30” N., long.
119°07°03” W.; to lat. 33°52°03” N., long.
119°07°02” W., thence to the point of
beginning.

Issued in Seattle, Washington, on June 8,
2011.
John Warner,

Manager, Operations Support Group, Western
Service Center.

[FR Doc. 2011-15023 Filed 6-16-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2011-0402; Airspace
Docket No. 11-AS0O-18]

Proposed Establishment of Class E
Airspace; Copperhill, TN

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
establish Class E Airspace at Copperhill,
TN, to accommodate new Area
Navigation (RNAV) Global Positioning
System (GPS) Standard Instrument
Approach Procedures at Martin
Campbell Field Airport. This action
would enhance the safety and airspace
management of Instrument Flight Rules
(IFR) operations at the airport.

DATES: Comments must be received on
or before August 1, 2011.

ADDRESSES: Send comments on this rule
to: U.S. Department of Transportation,
Docket Operations, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590-0001; Telephone: 1-800—
647-5527; Fax: 202—493-2251. You
must identify the Docket Number FAA—
2011-0402; Airspace Docket No. 11—
ASO-18, at the beginning of your
comments. You may also submit and
review received comments through the
Internet at

http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: ]ohn
Fornito, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, P.O. Box 20636,
Atlanta, Georgia 30320; telephone (404)
305-6364.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments,
as they may desire. Comments that
provide the factual basis supporting the
views and suggestions presented are
particularly helpful in developing
reasoned regulatory decisions on the
proposal. Comments are specifically
invited on the overall regulatory,
aeronautical, economic, environmental,
and energy-related aspects of the
proposal.

Communications should identify both
docket numbers (FAA Docket No. FAA—
2011-0402; Airspace Docket No. 11—
AS0-18) and be submitted in triplicate
to the Docket Management System (see
ADDRESSES section for address and
phone number). You may also submit
comments through the Internet at
http://www.regulations.gov.

Annotators wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2011-0402; Airspace
Docket No. 11-AS0-18.” The postcard
will be date/time stamped and returned
to the commenter.

All communications received before
the specified closing date for comments
will be considered before taking action
on the proposed rule. The proposal
contained in this notice may be changed
in light of the comments received. A
report summarizing each substantive
public contact with FAA personnel
concerned with this rulemaking will be
filed in the docket.
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Availability of NPRMs

An electronic copy of this document
may be downloaded from and
comments submitted through http://
www.regulations.gov. Recently
published rulemaking documents can
also be accessed through the FAA’s Web
page at http://www.faa.gov/
airports_airtraffic/air_traffic/
publications/airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received and any final disposition in
person in the Dockets Office (see the
ADDRESSES section for address and
phone number) between 9 a.m. and
5 p.m., Monday through Friday, except
Federal Holidays. An informal docket
may also be examined during normal
business hours at the office of the
Eastern Service Center, Federal Aviation
Administration, Room 210, 1701
Columbia Avenue, College Park, Georgia
30337.

Persons interested in being placed on
a mailing list for future NPRM’s should
contact the FAA’s Office of Rulemaking,
(202) 267-9677, to request a copy of
Advisory circular No. 11-2A, Notice of
Proposed Rulemaking distribution
System, which describes the application
procedure.

The Proposal

The FAA is considering an
amendment to Title 14, Code of Federal
Regulations (14 CFR) part 71 to establish
Class E airspace at Copperhill, TN,
providing the controlled airspace
required to support the new RNAV GPS
standard instrument approach
procedures for Martin Campbell Field
Airport. Controlled airspace extending
upward from 700 feet above the surface
would be established for the safety and
management of IFR operations at the
airport.

Class E airspace designations are
published in Paragraph 6005 of FAA
order 7400.9U, dated August 18, 2010,
and effective September 15, 2010, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) Is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation

as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this
proposed rule, when promulgated,
would not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This proposed
rulemaking is promulgated under the
authority described in subtitle VII, part
A, subpart I, section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This proposed regulation is
within the scope of that authority as it
would establish Class E airspace at
Martin Campbell Field Airport,
Copperhill, TN.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9U,
Airspace Designations and Reporting
Points, dated August 18, 2010, effective
September 15, 2010, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ASO TN E5 Copperhill, TN [New]
Martin Campbell Field Airport
(Lat. 35°0’57” N., long. 84°20°49” W.)
That airspace extending upward from 700
feet above the surface within an 8.1-mile
radius of Martin Campbell Field Airport.

Issued in College Park, Georgia, on June 1,
2011.

Mark D. Ward,

Manager, Operations Support Group, Eastern
Service Center, Air Traffic Organization.

[FR Doc. 2011-15114 Filed 6-16—11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

Proposed Modification of the Las
Vegas, NV, Class B Airspace Area;
Public Meetings

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of meetings.

SUMMARY: This notice announces three
fact-finding informal airspace meetings
to solicit information from airspace
users and others, concerning a proposal
to modify Class B airspace at Las Vegas,
NV. The purpose of these meetings is to
provide interested parties an
opportunity to present views,
recommendations, and comments on the
proposal. All comments received during
these meetings will be considered prior
to any issuance of a notice of proposed
rulemaking.

DATES: The informal airspace meetings
will be held on Thursday, August 18,
2011; Tuesday August 23, 2011; and
Thursday, August 25, 2011. All
meetings will run from 6:30 p.m. until
9 p.m. Comments must be received on
or before October 10, 2011.

ADDRESSES: (1) The meeting on
Thursday, August 18, 2011, will be held
at Centennial High School, 10200
Centennial Parkway, Las Vegas, NV
89149; (2) The meeting on Tuesday,
August 23, 2011, will be held at
Coronado High School, 10 1 Coronado
Center Drive, Henderson, NV 89052; (3)
The meeting on Thursday, August 25,
2011, will be held at Shadow Ridge
High School, 5050 Brent Lane, Las
Vegas, NV 89131.

Comments: Send comments on the
proposal, in triplicate, to: John Warner,
Manager, Operations Support Group,
Western Service Center, Air Traffic
Organization, Federal Aviation
Administration, 1601 Lind Ave., SW.,
Renton, WA 98057.

FOR FURTHER INFORMATION CONTACT: John
Gough, Manager, Airspace and
Procedures, and Bill Ruggiero, Support
Manager Las Vegas, TRACON, 699
Wright Brothers Lane, Las Vegas, NV
89119; telephone: (702) 597-5910.
SUPPLEMENTARY INFORMATION:


http://www.faa.gov/airports_airtraffic/air_traffic/publications/airspace_amendments/
http://www.faa.gov/airports_airtraffic/air_traffic/publications/airspace_amendments/
http://www.faa.gov/airports_airtraffic/air_traffic/publications/airspace_amendments/
http://www.regulations.gov
http://www.regulations.gov

35372

Federal Register/Vol. 76, No. 117/Friday, June 17, 2011/Proposed Rules

Meeting Procedures

(a) The meetings will be informal in
nature and will be conducted by one or
more representatives of the FAA
Western Service Area. A representative
from the FAA will present a briefing on
the planned Class B airspace area
modification. Each participant will be
given an opportunity to deliver
comments or make a presentation,
although a time limit may be imposed.
Only comments concerning the plan to
modify the Las Vegas Class B airspace
will be accepted.

(b) The meetings will be open to all
persons on a space-available basis.
There will be no admission fee or other
charge to attend and participate.

(c) Any person wishing to make a
presentation to the FAA panel will be
asked to sign in and estimate the
amount of time needed for such
presentation. This will permit the panel
to allocate an appropriate amount of
time for each presenter. These meetings
will not be adjourned until everyone on
the list has had an opportunity to
address the panel.

(d) Position papers or other handout
material relating to the substance of
these meetings will be accepted.
Participants wishing to submit handout
material should present an original and
two copies (3 copies total) to the
presiding officer. There should be
additional copies of each handout
available for other attendees.

(e) These meetings will not be
formally recorded. However, a summary
of comments made at the meetings will
be filed in the docket.

Agenda for the Meetings
—Sign-in.

—Presentation of Meeting Procedures.
—Informal Presentation of the planned
Class B Airspace area modification.
—Public Presentations and Discussions.

—Closing Comments.

Issued in Washington, DC, on June 13,

2011.

Gary A. Norek,

Acting Manager, Airspace, Regulations and
ATC Procedures Group.

[FR Doc. 2011-15107 Filed 6-16-11; 8:45 am]
BILLING CODE 4910-13-P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Chapter 1

Effective Date for Swap Regulation

AGENCY: Commodity Futures Trading
Commission.

ACTION: Notice of proposed order and
request for comment.

SUMMARY: Pursuant to section 754 of the
Dodd-Frank Wall Street Reform and
Consumer Protection Act (“Dodd-Frank
Act”), the general effective date for
certain provisions of subtitle A of title
VII of the Dodd-Frank Act (“Title VII”)
that do not require a rulemaking is 360
days after enactment, or July 16, 2011,
unless another effective date is
specifically provided. Following the
general effective date, market
participants may be subject to certain
Commodity Exchange Act (“CEA” or
“Act”) requirements but not others. To
provide greater clarity regarding the
applicability of various statutory and
regulatory requirements, the Commodity
Futures Trading Commission (“CFTC”
or the “Commission”) is proposing to
grant, pursuant to its section 4(c)
exemptive authority, temporary relief in
two parts with respect to various
requirements of the CEA that apply or
may apply to certain agreements,
contracts, and transactions. In part one,
the Commission is proposing to
temporarily exempt persons or entities
with respect to provisions of the CEA
added or amended by the Dodd-Frank
Act that reference one or more terms
regarding entities or instruments that
Title VII requires be “further defined,”
such as the terms “swap,” “swap
dealer,” “major swap participant,” or
“eligible contract participant,” to the
extent that requirements or portions of
such provisions specifically relate to
such referenced terms. In part two, the
Commission is proposing to grant relief
from certain provisions of the CEA that
will or may apply to certain agreements,
contracts, and transactions in exempt or
excluded commodities as a result of the
repeal of various CEA exemptions and
exclusions as of July 16, 2011.

DATES: Comments must be received on
or before July 1, 2011.

ADDRESSES: Comments may be
submitted, referenced as “Effective
Dates,” by any of the following
methods:

o Agency Web site, via its Comments
Online process: http://
comments.cftc.gov. Follow the
instructions for submitting comments
through the Web site.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Send to David A. Stawick,
Secretary, Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, NW., Washington, DC
20581.

e Courier: Same as mail above.

Please submit your comments using
only one method. “Effective Dates”
must be in the subject field of responses
submitted via e-mail, and clearly
indicated on written submissions. All
comments must be submitted in
English, or if not, accompanied by an
English translation. Comments will be
posted as received to http://
www.cftc.gov. You should submit only
information that you wish to make
available publicly. If you wish the CFTC
to consider information that you believe
is exempt from disclosure under the
Freedom of Information Act, a petition
for confidential treatment of the exempt
information may be submitted according
to the procedures established in section
145.9 of the CFTC’s regulations.?

The CFTC reserves the right, but shall
have no obligation, to review, pre-
screen, filter, redact, refuse or remove
any or all of your submission from
http://www.cftc.gov that it may deem to
be inappropriate for publication,
including obscene language. All
submissions that have been redacted or
removed that contain comments on the
merits of this action will be retained in
the public comment file and will be
considered as required under the
Administrative Procedure Act and other
applicable laws, and may be accessible
under the Freedom of Information Act.
FOR FURTHER INFORMATION CONTACT:
Terry Arbit, Deputy General Counsel,
202—418-5120, tarbit@cftc.gov, or
Harold Hardman, Deputy General
Counsel, 202—418-5120,
hhardman@cftc.gov, Office of the
General Counsel, or Steven Kane,
Consultant, 202-418-5911,
skane@cftc.gov, Office of the Chief
Economist, Commodity Futures Trading
Commission, Three Lafayette Centre,
1151 21st Street, NW., Washington, DC
20581.

SUPPLEMENTARY INFORMATION:

I. Introduction

On July 21, 2010, President Obama
signed the Dodd-Frank Act.2 Title VII of
the Dodd-Frank Act amends the CEA 3
to establish a comprehensive new
regulatory framework for swaps. The
legislation was enacted to reduce risk,
increase transparency, and promote
market integrity within the financial
system by, among other things: (1)
Providing for the registration and
comprehensive regulation of swap
dealers and major swap participants; (2)
imposing clearing and trade execution

117 CFR 145.9.

2 See Dodd-Frank Wall Street Reform and
Consumer Protection Act, Public Law 111-203, 124
Stat. 1376 (2010).

37 U.S.C. 1 et seq.
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requirements on standardized derivative
products; (3) creating robust
recordkeeping and real-time reporting
regimes; and (4) enhancing the
rulemaking and enforcement authorities
of the Commission with respect to,
among others, all registered entities and
intermediaries subject to the
Commission’s oversight. Title VII also
includes amendments to the Federal
securities laws to establish a similar
regulatory framework for security-based
swaps under the authority of the
Securities and Exchange Commission
(“SEC”).

Section 754 of the Dodd-Frank Act
provides that, unless otherwise
provided, the provisions of subtitle A of
Title VII4 “‘shall take effect on the later
of 360 days after the date of the
enactment of this subtitle or, to the
extent a provision of this subtitle
requires a rulemaking, not less than 60
days after publication of the final rule
or regulation implementing such
provisions of this subtitle.” The date
360 days after the date of enactment is
July 16, 2011.

To implement the Dodd-Frank Act,
the Commission has to-date issued 53
advance notices of proposed rulemaking
or notices of proposed rulemaking, two
interim final rules, one final rule, and
one proposed interpretive order. The
regulatory requirements that have been
proposed by the Commission present a
substantially complete mosaic of the
Commission’s proposed regulatory
framework under Title VIL In light of
this substantially complete mosaic, the
Commission reopened or extended the
comment period of many of its proposed
rulemakings in order to provide the
public with an additional opportunity to
comment on the proposed new
regulatory framework for swaps, either
in part or as a whole.? The extended
comment period closed on June 3, 2011.
The Commission also has solicited
public comments on phasing of rule
implementation (i.e., identifying which
requirements can be met sooner and
which ones will take more time).6

4 Subtitle A of Title VII contains two parts. Part
I, entitled “Regulatory Authority,” consists of
sections 711-720; part II, entitled ‘“Regulation of
Swap Markets,” consists of sections 721-754.
Subtitle B of Title VII is entitled “Regulation of
Security-Based Swap Markets,” and consists of
sections 761-774. References to ““Title VII” in this
Release shall include only subtitle A of Title VIIL.

5 See Reopening and Extension of Comment
Periods for Rulemakings Implementing the Dodd-
Frank Wall Street Reform and Consumer Protection
Act, 76 FR 25274, May 4, 2011.

6 The Commission has noted its ability to phase
in implementation of the new requirements based
on factors such as: The type of swap, including by
asset class; the type of market participants that
engage in such trades; the speed with which market
infrastructures can meet the new requirements; and

II. Background and Discussion

Section 712(d)(1) of the Dodd-Frank
Act requires the Commission and the
SEC to further define certain terms used
in Title VII, including the terms “swap,”
“swap dealer,” ‘““major swap
participant,” and “eligible contract
participant.” 7 Section 721(c) requires
the Commission to adopt a rule to
further define the terms “swap,” “swap
dealer,” “major swap participant,” and
“eligible contract participant” to
prevent evasion of statutory and
regulatory obligations.8 The
Commission has issued two notices of
proposed rulemaking that address these
definitions.9

The Commission’s final rulemakings
further defining the terms in sections
712(d) and 721(c) will not be in place
as of July 16, 2011. Consequently,
concerns have been raised about effects
upon the swaps market during the
period between July 16, 2011 and prior
to the date(s) that those rulemakings
have been completed. The Commission
is proposing this relief to address these
concerns and provide clarity to market
participants upon the general effective
date of the Dodd-Frank Act. The
Commission reiterates its intent to
““strive to ensure that current practices
will not be unduly disrupted during the
transition to the new regulatory
regime.”’ 10

whether registered market infrastructures or
participants might be required to have policies and
procedures in place ahead of compliance with such
policies and procedures by non-registrants. http://
www.cftc.gov/ucm/groups/public/@newsroom/
documents/file/staffconcepts050211.pdf.

7 Section 712(d) provides: ‘Notwithstanding any
other provision of this title and subsections (b) and
(c), the Commodity Futures Trading Commission
and the Securities and Exchange Commission, in
consultation with the Board of Governors [of the
Federal Reserve System], shall further define the
terms ‘swap’, ‘security-based swap’, ‘swap dealer’,
‘security-based swap dealer’, ‘major swap
participant’, ‘major security-based swap
participant’, and ‘security-based swap agreement’ in
section 1a(47)(A)(v) of the Commodity Exchange
Act (7 U.S.C. 1a(47)(A)(v)) and section 3(a)(78) of
the Securities Exchange Act of 1934 (15 U.S.C.
78c(a)(78)).”

8 Section 721(c) provides: “To include
transactions and entities that have been structured
to evade this subtitle (or an amendment made by
this subtitle), the Commodity Futures Trading
Commission shall adopt a rule to further define the
terms ‘swap’, ‘swap dealer’, ‘major swap
participant’, and ‘eligible contract participant’.”

9 See Further Definition of “Swap Dealer,”
“Security-Based Swap Dealer,” ‘““Major Swap
Participant,” ““Major Security-Based Swap
Participant”” and “Eligible Contract Participant,” 75
FR 80174, Dec. 21, 2010 (‘“Entity Definitions”) and
Further Definition of “Swap,” “Security-Based
Swap,” and “Security-Based Swap Agreement”’;
Mixed Swaps; Security-Based Swap Agreement
Recordkeeping, 76 FR 29818, May 23, 2011.

10 See Notice Regarding the Treatment of Petitions
Seeking Grandfather Relief for Trading Activity
Done in Reliance Upon Section 2(h)(1)—(2) of the

Section 712(f) of the Dodd-Frank Act
authorizes the Commission to
“promulgate rules, regulations, or orders
permitted by this [Dodd-Frank] Act,”
conduct studies and prepare reports,
register persons, and ‘“‘exempt persons,
agreements, contracts, or transactions
from the provisions of the Act, under
the terms contained in this Act,” in
order to prepare for the effective dates
of the provisions of Title VII. Section
4(c) of the CEA, as amended by the
Dodd-Frank Act, provides the
Commission with authority to exempt
certain agreements, contracts, and
transactions that may otherwise be
subject to the CEA from various
provisions of the CEA.1?

The provisions of Title VII can be
grouped into 4 major categories:
(1) Provisions that require a rulemaking
(for which relief is not being proposed);
(2) self-effectuating provisions that
reference terms that require further
definition; (3) self-effectuating
provisions that do not reference terms
that require further definition and that
repeal provisions of current law; and (4)
self-effectuating provisions for which
relief is not being proposed.

Section 754 specifies that unless
otherwise provided in Title VII,
provisions requiring a rulemaking
become effective ‘“not less than 60 days
after publication of the final rule” (but
not before July 16, 2011). Category 1
provisions, therefore, are not self-
effectuating. A significant number of the
Title VII provisions fall into this
category. Examples of such provisions
in Category 1 include new CEA section
4s(a) (governing registration of swap
dealers and major swap participants),
new CEA section 4s(e) (governing
capital and margin requirements for
swap dealers and major swap
participants), and new CEA section
4s(h) (external business conduct
standards for swap dealers and major
swap participants).12 The requirements
in these provisions of the CEA will not
become effective, at a minimum, until
60 days after publication of a final
Commission rule (and not before July
16, 2011).

Because these provisions are not self-
effectuating as of July 16, 2011, it is not
necessary to provide relief with respect
to Category 1 provisions as of July 16,
and they are outside the scope of the
proposed order. Similarly, Category 4
provisions also are outside the scope of
the proposed order, and will go into

Commodity Exchange Act, 75 FR 56512, 56513,
Sept. 16, 2010 (“‘Grandfather Notice™).

117 U.S.C. 6(c).

127 U.S.C. 6s(a), 6s(e) and 6s(h), respectively.
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effect on July 16, 2011.13 Lists of
Category 1 and Category 4 provisions
prepared by Commission staff will be
published on the Commission’s Web
site.

The proposed relief discussed herein
is considered in two parts, each
addressing one of the remaining
Categories noted above: (1) Category 2—
provisions that are self-effectuating (i.e.,
do not require rulemaking) and
reference terms that require further
definition (i.e., “swap,” “swap dealer,”
“major swap participant,” or “eligible
contract participant”); and (2) Category
3—provisions that are self-effectuating
(i.e., do not require rulemaking) and
repeal provisions of current law, but
that do not reference terms that require
further definition. These parts are
discussed, in turn, in the sections that
follow.

A. Part One: Category 2—Self-
Effectuating Provisions Referencing
Terms That Require Further Definition

Some provisions of Title VII that do
not require a rulemaking and thus,
under section 754, become effective on
July 16, 2011, specifically reference the
terms “swap,” “swap dealer,” “‘major
swap participant,” or “eligible contract
participant” (or other entities or
instruments) which themselves are the
subject of rulemakings for further
definition under sections 712(d) and
721(c) of the Dodd-Frank Act. As
discussed above, the final rulemakings
on these further definitions will not be
in place by July 16, 2011.

13 Examples of Category 4 provisions include new
CEA section 5b(c)(2), 7 U.S.C. 7a-1(c)(2) (core
principles for derivatives clearing organizations
(“DCOs”)); new CEA section 5(d), 7 U.S.C. 7(d)
(core principles for designated contract markets);
and new CEA sections 4c(a)(5)—(6), 7 U.S.C.
6c(a)(5)—(6) (certain anti-disruptive practices
authority). To the extent that the Commission has
issued proposed rulemakings to implement any
Category 4 provisions, any requirements or
guidance in such rulemakings will not become
effective until the effective date of a final
rulemaking.

In two cases, a Category 4 provision that amends
the GEA references a term that requires further
definition, but nevertheless, the Commission does
not believe that it is appropriate to include the
provision in the proposed order. These provisions
are new CEA section 5b(g), 7 U.S.C. 7a-1(g)
(depository institutions and SEG-registered clearing
agencies clearing swaps prior to enactment are
“deemed to be registered”” as DCOs); and amended
CEA section 22(a), 7 U.S.C. 25(a) (private right of
action with respect to swaps).

There also are provisions in Category 4 that
reference a term that requires further definition, but
that do not amend the CEA and thus are outside the
scope of the Commission’s exemptive authority
under CEA Section 4(c). Such provisions in Title
VII include, for example: (1) Section 711 and much
of section 712 (provisions regarding certain
definitions and regulatory authority of CFTC and
SEC); and (2) sections 724(b) and 725(g) (amending
the Bankruptcy Code and the Legal Certainty for
Bank Products Act of 2000, respectively).

In response to requests from market
participants for greater clarity regarding
the applicability of various regulatory
requirements to certain agreements,
contracts, and transactions (referred to
hereafter collectively as ‘‘transactions”)
following the general effective date,14
the Commission is proposing this
temporary exemptive order pursuant to
section 4(c) of the CEA. Specifically, for
the Category 2 provisions described
above, the Commission proposes to
exempt persons and entities from the
provisions of the CEA, as added or
amended by the Dodd-Frank Act, that
reference one or more of the terms
regarding entities or instruments subject
to further definition under sections
712(d) and 721(c) of the Dodd-Frank
Act, including the terms “swap,” “

swap
dealer,” ““major swap participant,” or

“eligible contract participant.” 15 The

14 See, e.g., Futures Industry Association, Petition
for Exemption Pursuant to Section 4(c) of the
Commodity Exchange Act (June 1, 2011) (requesting
that the Commission “adopt an order pursuant to
section 4(c) of the [CEA] exempting such Clearing
Members from the requirements of section 4d(f) of
the CEA, as added by section 724 of [the Dodd-
Frank Act], for a period of not less than 30 calendar
days, beginning July 16, 2011, the effective date of
many provisions of the Dodd-Frank Act, and ending
not before August 15, 2011”) (footnote omitted).
New CEA section 4d(f), 7 U.S.C. 7d(f), falls within
Category 2 discussed above.

See also (1) Futures Industry Association,
Institute of International Bankers, International
Swaps and Derivatives Association, Investment
Company Institute, Securities Industry and
Financial Markets Association, and U.S. Chamber of
Commerce, Request for Clarification and Relief
Under Sections 754 and 739 of the Dodd-Frank
Wall Street Reform and Consumer Protection Act;
Petition for Exemption Pursuant to Section 4(c) of
the Commodity Exchange Act, (June 10, 2011); (2)
The Financial Services Roundtable, Letter re.
Automatically Effective Provisions under Title VII
of the Dodd-Frank Act, Application for Exemption
Pursuant to Section 4(c) of the Commodity
Exchange Act and Section 712(f) Pending
Effectiveness of Final Rulemaking (June 10, 2011);
(3) National Grain and Feed Association, Letter re.
Status of Options on Agricultural Commodities
Entered Into After July 16, 2011 (June 7, 2011); and
(4) Paul Pantano on behalf of Commodity Options
and Agricultural Swaps Working Group, Letter re.
Transition Exemption for Options on Agricultural
Commodities Entered Into After July 15, 2011 (June
6, 2011).

15 The Commission’s authority to provide
exemptive relief under CEA section 4(c), as
amended by section 721(d) of the Dodd-Frank Act,
may not extend to certain Category 2 provisions of
the Dodd-Frank Act and the CEA. These provisions
include: new CEA section 4s(1), 7 U.S.C. 6s(1)
(providing for swap dealer segregation requirements
with respect to uncleared swaps); amended CEA
section 5b(a), 7 U.S.C. 7a—1(a) (prohibiting a DCO
from performing the functions of a DCO with
respect to swaps unless the DCO is registered with
the Commission); and new CEA section 4s(k), 7
U.S.C. 6s(k) (providing for the duties and
designation of a chief compliance officer for swap
dealers and major swap participants). As such,
these provisions will take effect on July 16, 2011,
and may not be subject to the exemptive relief
noted above granted by the Commission. The
Commission staff has informed the Commission
that it is separately considering whether to issue a

proposed exemptive relief from such
provisions would apply only with
respect to those requirements or
portions of such provisions that
specifically relate to such referenced
terms.

This proposed relief would not in any
way limit the Commission’s authority
with respect to any person, entity, or
transaction pursuant to CEA sections
2(a)(1)(B), 4b, 4o, 6(c), 6(d), 6c, 8(a),
9(a)(2), or 13, or the regulations of the
Commission promulgated pursuant to
such authorities, including CEA section
4c(b) proscribing fraud.6 This relief
would not apply to any provisions of
Title VII and the CEA that have become
effective prior to July 16, 201117 or
Commission regulations already issued.
Further, this relief would not affect any
effective date set out in any specific
Dodd-Frank Act rulemaking by the
Commission. In addition, the proposed
order would not limit the Commission’s
authority under section 712(f) of the
Dodd-Frank Act to issue rules, orders, or
exemptions prior to the effective date of
any provision, in order to prepare for
the effective date of such provision,
provided that such rule, order, or
exemption shall not become effective
prior to the effective date of the
provision. Finally, this proposed order
would not affect the applicability of any
provision of the CEA to futures
contracts or options on futures
contracts.18

The proposed temporary exemptive
relief would expire upon the earlier of:
(1) The effective date of the applicable
final rule further defining the relevant
term; or (2) December 31, 2011. The

no-action letter in which the staff would state that

it would not recommend that the Commission
commence an enforcement action against markets
or market participants for failure to comply with the
above-referenced provisions over a similar time
period.

16 The Dodd-Frank Act amended the CEA’s anti-
fraud and anti-manipulation provisions, including
CEA section 4b, to cover “swaps.” Although these
provisions therefore would, under the proposed
relief, not apply to “swaps’” under the Dodd-Frank
Act because that term is subject to further
definition, nevertheless, they will apply to all
transactions other than “swaps” (including, but not
limited to, futures contracts, options on futures
contracts, transactions with retail customers in
foreign currency or other commodities pursuant to
CEA section 2(c)(2) (7 U.S.C. 2(c)(2)), and
transactions subject to exemptive relief pursuant to
part two of the proposed order).

17 See, e.g., section 737(d) of the Dodd-Frank Act
(amendments regarding position limits effective on
the date of enactment). Similarly, this relief would
not affect the effective date of any provision that
may become effective after July 16, 2011, such as
section 716 of the Dodd-Frank Act.

18 Accordingly and by way of non-exclusive
example, where a provision references both swaps
and futures, this relief does not affect in any way
the application of the provision (and any
implementing Commission regulations thereunder)
insofar as it refers to futures.
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Commission is proposing to limit this
proposed relief to no more than a fixed
period—i.e. December 31, 2011—for
several reasons.

First, the Commission believes it
appropriate and prudent to periodically
review the extent and scope of any relief
provided from the CEA, as amended by
the Dodd-Frank Act. The Commission
anticipates that additional rulemakings
to implement the Dodd-Frank Act will
be completed during this period of
transitional relief. During this period the
Commission also will be considering the
appropriate phase-in of the various
regulatory requirements under the
Dodd-Frank rulemakings. Accordingly,
the Commission believes it would be
appropriate to periodically re-examine
the scope and extent of the proposed
exemptive relief in order to ensure that
the scope of relief is appropriately
tailored to the schedule of
implementation of the Dodd-Frank Act
requirements.1°

Second, the limitation of this
exemptive relief to no more than a fixed
period of time is consistent with similar
limitations on transitional relief
provided by the Congress elsewhere in
Title VII. Section 723(c) of the Dodd-
Frank Act allows persons to submit
petitions to the Commission ‘‘to remain
subject to section 2(h) of the [CEA].” 20
In acting upon such petitions, the
Commission may allow persons to
“continue operating subject to section
2(h) [of the CEA] for not longer than a
1-year period.” Similarly, section 734
authorizes the Commission to grant
petitions for persons to remain subject
to the provisions of section 5d of the
CEA governing the operation of exempt
boards of trade (“EBOTs”) “for up to 1
year after the effective date of this
subtitle.” 21 In light of these provisions
authorizing the Commission to provide
transitional relief for no longer than a
fixed period of time, the Commission
believes it would be appropriate to
provide transitional relief consistent
with section 712(f) of the Dodd-Frank
Act and CEA section 4(c) under this
proposed order for no longer than a
fixed time period.

The Commission nonetheless
reiterates its intent that existing
practices should not be unduly

19 The Commission adopted a similar approach in
not granting “grandfather” relief with respect to
transactions being conducted under CEA sections
2(h)(1) and (2), 7 U.S.C, 2(h)(1) and (2): “Until the
contents and timing of the Commission’s
regulations affecting bilateral swaps are better
known, however, the Commission has determined
not to grant grandfather relief as it is impossible to
know at this time whether such relief will be
necessary.” See Grandfather Notice, 75 FR at 56513.

207 U.S.C. 2(h).

217 U.S.C. 7a-3.

disrupted during any transition period.
Moreover, the Commission reiterates its
intent to deliberatively and efficiently
proceed to complete the rulemakings to
implement the Dodd-Frank Act. In the
event that a further definitions
rulemaking is completed prior to
December 31, 2011, the Commission
will at that time address the appropriate
phase-in and implementation dates of
the resulting regulatory requirements.
Alternatively, should the proposed
order expire at the end of the fixed time
period—December 31, 2011—such
expiration will not affect the
Commission’s ability to provide further
relief, as appropriate, to avoid undue
disruption or costs to market
participants.

B. Part Two: Category 3—Provisions
That are Self-Effectuating and Repeal
Provisions of Current Law But That Do
Not Reference Terms That Require
Further Definition

Currently, the CEA includes
provisions that exclude or exempt, in
whole or in part, certain transactions
from Commission oversight under the
CEA. These are as follows:

1. Section 2(d)(1),22 transactions in
excluded commodities 23 between
eligible contract participants and not
executed or traded on a trading facility;

ii. Section 2(d)(2),24 principal-to-
principal transactions in excluded
commodities between certain eligible
contract participants and executed or
traded on an electronic trading facility;

iii. Section 2(g),2° transactions subject
to individual negotiation between
eligible contract participants in
commodities other than agricultural
commodities and not executed or traded
on a trading facility;

iv. Sections 2(h)(1)—(2),26 transactions
in exempt commodities 27 between
eligible contract participants and not
entered into on a trading facility;

v. Sections 2(h)(3)—(7),28 principal-to-
principal transactions in exempt
commodities between eligible
commercial entities (“ECEs’’) 29 and

227 U.S.C. 2(d)(1).

23 The term “excluded commodity” is defined in
CEA section 1a(13), 7 U.S.C. 1a(13), to include,
among other things, financial instruments such as
a currency, interest rate, or exchange rate, or any
economic or commercial index based on prices,
rates, values, or levels that are not within the
control of any party to the transaction.

247 U.S.C. 2(d)(2).

257 U.S.C. 2(g).

267 U.S.C. 2(h)(1)—(2).

27 The term “exempt commodity” is defined in
CEA section 1a(14), 7 U.S.C. 1a(14), as a commodity
other than an excluded or agricultural commodity,
and includes energy and metals commodities.

287 U.S.C. 2(h)(3)(7).

29 The term “eligible commercial entity” is
defined in CEA section 1a (11), 7 U.S.C. 1a(11).

executed or traded on an electronic
trading facility (called exempt
commercial markets, or “ECMs”);

vi. Section 5d,39 transactions in
commodities, among other things,
having a nearly inexhaustible
deliverable supply or no cash market,
between eligible contract participants
and traded on an EBOT; and

vii. Section 2(e),3* which generally
provides that nothing in the CEA
governs or is applicable to an electronic
trading facility that limits transactions
authorized to be conducted on its
facilities to those satisfying the
requirements of sections 2(d)(2), 2(g) or
2(h)(3).

Under the Dodd-Frank Act, these
provisions all will be removed from the
CEA as of July 16, 2011. However, part
35 of the Commission’s regulations will
continue to be available with respect to
transactions that meet the conditions
therein, until such time as it may be
withdrawn, amended, or replaced by the
Commission.

Part 35 originally was promulgated in
1993 pursuant to the Commission’s
general exemptive authority in CEA
section 4(c), and provides a broad-based
exemption from the CEA for “swap
agreements” in any commodity.
Specifically, part 35 exempts “swap
agreements,”” as defined therein, from
most of the provisions of the CEA if: (1)
They are entered into by “eligible swap
participants” (“ESPs”); 32 (2) they are
not part of a fungible class of
agreements standardized as to their
material economic terms; 33 (3) the
creditworthiness of any party having an
actual or potential obligation under the
swap agreement would be a material
consideration in entering into or
determining the terms of the swap
agreement, including pricing, cost, or
credit enhancement terms; 34 and (4)

307 U.S.C. 7a-3.

317 U.S.C. 2(e).

32 The parties covered under the ESP definition,
while very broad, are not coextensive with those
covered by the terms “ECE” or “eligible contract
participant.” Therefore, it is possible that a small
segment of persons or entities that are currently
relying on one or more of the CEA exclusions or
exemptions cited above might not qualify as an ESP
and consequently would not be eligible for
exemptive relief under part 35.

33 This condition was designed so that the
exemption would not establish ““a market in swap
agreements, the terms of which are fixed and are
not subject to negotiation that functions essentially
in the same manner as an exchange but for the
bilateral execution of transactions.” See Exemption
for Certain Swap Agreements, 58 FR 5587, at 5590,
Jan. 22, 1993.

34 By this condition, the exemption does not
extend to transactions that are subject to a clearing
system where the credit risk of individual members
of the system to each other in a transaction to which
each is a counterparty is effectively eliminated and

Continued
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they are not entered into or traded on

a multilateral transaction execution
facility.35 Accordingly, transactions that
fully meet the conditions of part 35 are
outside the scope of the proposed
order.36

However, because part 35 covers
essentially non-standardized, non-
cleared, non-exchange traded
transactions, certain persons or entities
that currently rely on the CEA
exclusions or exemptions cited above
may not qualify for part 35. In response
to requests from market participants for
greater clarity regarding the
applicability of various statutory and
regulatory requirements to certain
transactions following the general
effective date, the Commission,
pursuant to its authority under section
4(c) of the CEA, is proposing to grant
relief for those transactions that satisfy
the conditions specified below.

Specifically, the Commission is
proposing to temporarily exempt a
transaction in exempt or excluded
commodities (and any person or entity
offering or entering into such
transaction) from the CEA (other than
the anti-fraud and anti-manipulation
enforcement provisions identified
below) following the general effective
date if the transaction otherwise would
comply with part 35, notwithstanding
that: (1) The transaction may be
executed on a multilateral transaction
execution facility; (2) the transaction
may be cleared; (3) persons offering or
entering into the transaction may be
eligible contract participants as defined
in the CEA (prior to July 16, 2011); (4)
the transaction may be part of a fungible
class of agreements that are
standardized as to their material
economic terms; and/or (5) no more
than one of the parties to the transaction
is entering into the transaction in
conjunction with its line of business,
but is neither an eligible contract
participant nor an ESP, and the
transaction was not and is not marketed

replaced by a system of mutualized risk of loss that
binds members generally whether or not they are
counterparties to the original transaction. Id. at
5591.

35In this context, a multilateral transaction
execution facility is a physical or electronic facility
in which all market makers and other participants
that are members simultaneously have the ability to
execute transactions and bind both parties by
accepting offers which are made by one member
and open to all members of the facility. Id.

36 Similarly, part 32 of the Commission’s
regulations will continue to be available with
respect to commodity option transactions that meet
the conditions therein, until such time as part 32
may be withdrawn, amended, or replaced by the
Commission. See Commodity Options and
Agricultural Swaps, 76 FR 6095, Feb 3, 2011.

to the public (the “line of business
provision”).37

As noted above, this proposed
temporary exemptive relief would not
affect the availability of either part 35 or
part 32 with respect to transactions that
fully meet the conditions therein.38 For
transactions that fall outside of existing
part 35 or part 32, this relief would only
be available to the extent those
transactions (and persons offering or
entering into such transactions) fall
within the scope of any of the existing
CEA sections 2(d), 2(e), 2(g), 2(h), and
5d as in effect prior to July 16, 2011 39
or the line of business provision.

With respect to any transaction within
the scope of the proposed order, the
proposed exemptive relief would not in
any way limit the Commission’s
authority with respect to any person,
entity, or transaction pursuant to CEA
sections 2(a)(1)(B), 4b, 4o, 6(c), 6(d), 6c,
8(a), 9(a)(2) or 13, or the regulations of
the Commission promulgated pursuant
to such authorities, including CEA
section 4c(b) proscribing fraud.40
Additionally, this proposed relief would
not affect any Dodd-Frank Act
implementing regulations (and any
implementation period contained
therein) that the Commaission
promulgates and applies to the subject
transactions, market participants, or
markets.4? This proposed temporary

37 Commenters responding to the Commission’s
proposed Entity Definitions have suggested that the
Commission should exercise its authority to further
define the term “eligible contract participant” to
encompass the “line of business” provision that
was a part of the Commission’s Policy Statement
Concerning Swap Transactions, 54 FR 30694,
30696-30697, July 21, 1989. The staff is evaluating
these comments in the context of the Commission’s
rulemaking to further define the term “eligible
contract participant.”

381n September 2010, the Commission published
an order in the Federal Register providing that it
would extend grandfather relief to ECMs and
EBOTs provided that certain conditions are met.
See Order Regarding the Treatment of Petitions
Seeking Grandfather Relief for Exempt Commercial
Markets and Exempt Boards of Trade, 75 FR 56513,
Sept. 16, 2010. Nothing in this proposed order is
intended to impact the availability of this
grandfather relief.

39 This exemptive relief would not be available to
an electronic trading facility that, as of July 15,
2011, is not already operating as an ECM pursuant
to CEA sections 2h(3)—(7), or to an EBOT that, as
of July 15, 2011, is not already operating pursuant
to CEA section 5d, or not compliant with the
conditions set forth in such provisions.

40 As discussed above, the addition of the term
“swap” to some of these provisions would not in
any way affect the applicability of these anti-fraud
and anti-manipulation enforcement provisions to
transactions subject to relief pursuant to part two
of the proposed order.

41 Further, the proposed order would not affect
any Commission rulemaking authority over
agreements, contracts, or transactions that may not
depend on the terms subject to further definition
under sections 712(d) or 721(c) of the Dodd-Frank
Act. This relief also would not affect any provisions

exemptive relief would expire upon the
earlier of: (1) December 31, 2011; or (2)
the repeal or replacement of part 35 or
part 32, as applicable. The Commission
is proposing to provide this exemptive
relief in part two of the proposed order
for no longer than a fixed period of time
for the same reasons as described above
with respect to part one of the proposed
order.

III. Section 4(c) of the Commodity
Exchange Act

Section 4(c)(1) of t